CHAPTER 2

The United Nations and the
Regulation of the Space Environment
(Outer Space, per se, the Moon, and
other Celestial Bodies):

The 1967 Principles Treaty

1. THE GENESIS OF LAW FOR THE
SPACE ENVIRONMENT: ROLE
OF THE UN

Before proceeding with this Chapter, it is necessary to indi-
cate that a selective approach will be followed. Such an
approach has been adopted, since in the following Chapters the
impact of the provisions of the Principles Treaty upon future
international agreements, as well as proposals for prospective
treaties, will be examined in considerable detail. Further,
there have been a substantial number of excellent and timely
articles in which the essential terms of the Principles Treaty
have been examined. Additionally, during the past decade all
of the scholars who have undertaken a general coverage of
international space law have given due attention to the
Principles Treaty.® Nonetheless, the broader and more novel
provisions of the Treaty will be analyzed in this Chapter, and
special attention will be given to Article 4 of the agreement,
This approach, it is believed, possesses the merit of portray—
ing the historical mocﬁmmnHobm of the Treaty. It alsc relates
the substance of the Treaty to the needs reflected in its
implementation over time.

In assessing the international law of the space envirénment,
namely, outér space, per se, the Moon, and other celestial
bodies, it is necessary to refer to two separate but closely
interrelated factors., First, one must be aware of the
pelitical-legal forcesg which give meaning and direction to the
substance ‘of the law. Second, one must take into account the
principles, standards, and rules which compose the substance of

the law. Only by giving consideration to both of these factors
can one obtain a balapnced view of internztional space law.
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In assessing international space law it is also necessary to
acknowledge that a large part of its substance is legislative
in nature, although customary international law also has
provided additional substantive prescriptions. In the creation
of formal international agreements it must be remembered that
the hard realities of scientific and technological achievements
have a vast impact on the substance, processes, and direction
of the law. MNegotiators have frequently made real efforts to
understand the nature and progress of science and technology
before they have introduced their political-legal preferences
into the world-value bargaining process. When these components
have been intelligently blended, the basis exists for the
reaching of an equation--admittedly somewhat transitory--which
can be meodified over time as assessments of the role of science
and technology and the political-legal needs of the negotiators
are reassessed, An understanding of the unigue forces contri~
buting to the substance, processes, and direction of this
branch of international law will provide important insights
into the rule of law as it has relevance within the world
community.

The United Nations ig the principal international organization
dealing with the regulation of the space enviromment. During

the International Geophysical Year (1957-1958) the [Upited —
States proposed that the U.should work toward "the.objective \
of assuring that the fyuture developmenis in outer mwmhmizbtwmk

be devoted exclusively to peaceful and scientific, purposes.

Following the successful launch of Sputnik 1 on October 4,
1957 the General Assembiy of the UN on November 14, 1957,
adopted Resolution.ll48 . (XII). The resolution had a disarma-
ment focus, It urged that an mmHmmHmSh dealing with. disarma—

ment ought o make provision for the "joint study of an inspec-

tion systém designed to ensure that the sending of OWumnnm
through outer space shall be exclusively for peaceful and
scientific purposes."® Although the UN. interest in ﬁﬁmivmmoml
ful uses of the space environment has not taken WHMnm in the
formal context of arms control and &Hmmﬂamsmﬁﬁ nonetheless the
issué of national security continues to HﬁmHmmﬁnm the cutlooks
of States that havé assignéd to the UN major HmmvonmwwwHHﬁHmm

for the development of international space law.

In March 1958, the Soviet Union, and on September 1, 1958, the
United States, submitted proposals to the UN reiating to inter-
national cooperation in the field of outer space.” These were
followed by a proposal of Secretary of State Dulles to the
General Assembly on September 18, 1958. He asked that it
establish an Ad Hoc Committee "te prepare for a fruitful
program on international cooperation in the peaceful uses of
outer space."® These matters were referred to the First
Committee, where in the form of the 20-power draft they were
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approved by a vote of 54 to 9 with 18 abstentions. The nega-
tive votes were cast by members of the Soviet bloc which, as a
part of "cold war' maneuvering, sought to connect outer space
issues with the presence of overseas military bases. The
report of the First Commlttee was adopted on December 13, 1958
as Resolution 1348 (XIII). This Resoluticn, by stressing the
need for "international and scientific cooperation in the
peaceful uses of outer space” and that "outer space should be
used for peaceful purposes only,"® set the tone for the
development of international space law. The Resolution also
established the Ad Hoc Committee on the Peaceful Uses of Outer
Space. Pursuant to the Resolution the Committee was instructed
to prepare a detailed report on space problems including "d.
the nature of legal problems which may arise in the carrying
out of programs to explore outer space."’ The Committee sub-
mitted its unsnimous report on June 25, 1959.°8

The Committee proceeded on the basis that it could not identify
and define ezhaustively all of the substantive legal problems
that might arise in the exploration of outer space. Nonethe-
less, the Committee report was very prescient in its assessment
of the future role of international space law., In its deliber-—
ations the Committee acknowledged that its terms of reference
were the peaceful uses of outer space, that the space environ-
ment was to be explored, used, and exploited for the benefit of
mankind, and that mankind possesses common Iinterests in the
space environment.

The Committee listed as legal problems susceptible of priority
‘treatment the following six subjects: _question of freedom of
outer_space .for exploration &nd-use, liability for injury or
damage caused by space vehicles, allocation of radio fre-
quencies, avoidance of interference between space vehicles and
aircraft, jdentification and registration of space vehicles and
coordination of launches, and reentry and landing of space
vehicles. A second set of six concerns included the question
of determining where outer space begins, protection of public

health and safety, safeguards against contamination &6f outer

e e i

space or the Earth from outer space, exploration of celestiesl
bodies, interference between space vehicles, and the maximum
effectiveness of meteorological investigations.

The Ad Hoc Committee was originally composed of 18 members.
Over the years Lts successor, the Committee on the Peaceful
Uses of Outer Space (CORUOS), has been increased in size. The
1958 membersnip consisted of three States from the Soviet bloc,
namely, Czechoslovakia, Poland, and the Soviet Union. The
other members were Argentina, Australia, Belgium, Brazil,
Carada, France, India, Iran, Italy, Japan, Mexico, Sweden, the
United Arah Republic, the United Kingdom, and the United
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States. The Soviets considered the committee to be "one-sided
and heavily weighted in favor of the Western @oamﬂm.:w The
three socialist States refused to participate in the early
meetings of the Committee. Joining the boycott were India and
the UAR which concluded that the Committee could not usefully

. serve its purposes in the absence of the Seviet Union. This -

appraisal undoubtedly was a valid one, since the principal
space-resource States—-the United States and the Soviet Union--
need to be in regular agreement on the formation of legal
principles, rules, and policies for the space enviromment. In
fact, many important developments in space law and policy down
to the present have been the product .of positions irnitiated-by-
these two States. And, where these two States have not fixed

~the™pdce or set the tone for space law and policies, they have

indicated that they must be consulted as to final outcomes.

By 1959 the United States and the Soviet Union had come to an
understanding that the Ad Hoc Committee might be enlarged from
its original 18 members to a 24-member Committee. Four States
from the Socialist bloc were added, namely, Albania, Bulgaria,
Hungary, and Romania. Also added were Austria and Lebanon.
With the adoption of General Assembly Resolution 1472 (XIV) on
December 12, 1959 COPUOS became a permanent body of the General
Assembly.

With the continually enlarging membership of the UN, periodic
changes have been made in the membership of COPUOS. Thus with
the adoption of General Assembly Resolution 1721 E (XVI) of
December 20, 1961, the States of Chad, Mongoliaz, Morocco, and
Sierra Leone were added, The 28 became 37 on December 18, 1973
with the adoption of Generazl Assembly Resclution 3182 (XXVIII).
Added as new members by appointment of the President of the
General Assembly were Chile, the Federal Republic of Germany,
the German Democratic Republic, Indonesia, Kenya, Nigeria,
Pakistan, Sudan, and Venezuela., Then, on December 20, 1977 a
decision was taken to increase its size to 47. Ten new members
were added with the adoption of General Assembly Resolution
32/196B. New members were Benin, Colombia, Ecuador, Iraq,
Netherlands, Niger, Philippines, Turkey, United Republic of
Cameroon, and Yugoslavia., In 1980 China expressed an interest
in membership in COPUOS. This led on November 3 to an increase
in the size of the Committee from 47 to 48 with China receiving
Mmﬂwmwmwww with the adoption of General Assembly Resolution

As the importance of space-related activities has become more
apparent an increasingly large number of UN members have indi-
cated a wish to assist in the formulation of gpace law and
policy. This has taken the form of demands for the increase in
the size of COPUOS. Through an augmentation of the size of the
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body, geographical regions of the world have obtained a larger
representaticn. Thus, on November 3, 1980 the Gemeral

- Assembly adopted a resolution requesting the president of that
body to appeint not more than five new members to COPUOS
"following his consultation with regional groups.'’ -This led to

gseats on the Committee for Upper Volts representing the African
group, Uruguay representing the Latin American group, Spain
representing the Western Buropean and Other group, and both the
Syrian Arab Republic and Viet Nam representing the Asian group.
The Eastern Eurcpean group would have been entitled to repre-
sentation, but it surrendered its claim to an appointment to
the Asian group. At the same time Greece was NWﬁOHsﬂmm to
membership following the withdrawal of HcHWm%.H In this
manner the Committee was increased from 48 to 53 members. 2
Three facts stand out in the augmentations of membership.
First, the space resource States and those possessing an
advanced science and technolegy were joined by representatives
of the less-developed countries. Second, the equatorial States
received strong representation. With the admission of Nauru to
the UN in 1976 there were 12 equatorial States holding member-
ghip in the UN. Of these, five, -namely Brazil, Columbia,
Ecuador, Indonesia, and Kenya are members of COPUOS. Third, in
1981 the criteria of regional representation was accepted.

COPUOS has a Legal Sub-Committee and a Scientific and Technical
Sub-Committee. The subcommittees employ Working Groups for the
drafting of reports, statements of prineciples, and proposed
international agreements. When the Committee approves, via
consensus, a proposed international agreement the matter is
referred to the First Committee of the UN and then to the
Ceneral Assembly. With the approval of the latter the agree-
ments are then opened for signature. When ratified pursuant to
the internal practices of the member States, such agreements--
provided the required number of ratifications have been
obtained and notice of the ratifications has been given to the
Secretary-General--they become the heart of the formal interna-
tional law applicable to the space enviromment. This procecure
was employed in commection with the signature on January 25,
1967 of General Assembly Resolution 2222 (XXI), which became
the Treaty on Principles Governing the Activities of States in
the Exploration and Use of Outer Space, Including the Moon and
Other Celestial Bodieg; the signature on April 22, 1968 of
General Assembly Resolution 2345 (XXII), which became the
Agreement on the Rescue of Astronauts, the Return of

Astronauts and the Return of Space Objects Launched into Outer
Space; the signature on March 29, 1972 of General Assembly
Resolution 2777 (XXVI), which became the Convention on Interna-
tional Liability for Damage Caused by Space Objects; the signa-
ture on January l4, 1975 of Ceneral Assembly Resolution 3235
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(¥XIX), which became the Comvention on the Registration of
Objects Launched into Cuter Space; and the adoption om
December 5, 1979 of General Assembly Resolution 34/68 entitled
the Agreement Governing the Activities of States on the Moon
and Other Celestial Bodies.

In addition to the substantive merits of the several agree-
ments, one reason for their acceptance has resulted from the
manner of their negotiation. In the negotiation of the fore-
going, as well as in the consideration ¢f a number of draft
proposals that have not as yet been approved, COPUOS has
operated on the basis of consensus.!® Consensus at COPUQS has
come to mean that a decision has been reached in the absence of
any objection by a4 member State. An objection would be
reflected by the identification of an obstacle to the taking of
the decision on a matter before the Committee,

Historically, COPUCS arrived at the consensus posture following
the 1959 decisicn to increase membership to 24 States. For two
years the Committee had been unable to determine if a decision
would be taken by a majority of votes or on the basis of
unanimity. Unanimity was considered objectionable by member
States, since this would allow but one member to wveto the
collective judgments of all of the other members. In order to
avoid 2 veto it was considered that a procedure of nonvoting
might be established.

The process of consensus was a compromise between the majority
and unanimity voting alternatives. The practice was put into
operation in 1962 with the statement by the Chairman of COPUQS
that "through informal consultations, it has been agreed among
the members of the Committee that it will be the aim of all
members of the Committee and its subcommittees to conduct the
Committee's work in such a way that the Committee will be able
to reach agreement in its work without need for voting.'*
However, in the event that consensus could not be achieved and
voting were required, it was understocd that the decision would
be made by majority doanw.Hm

Important decisions have been arrived at via consensus. The
dedicated concern of negotiators has allowed for the develop-
ment of a laborious and time-comsuming process. Out of this
has come coherent support for the end-product of negotiations.

The consensus process has been perceived as a very patient,
low-key, and deliberate means for obtaining a maximum clarifi-
cation of competing positions and for the final selection of
words and phrases marking out the intended agreement., The pace
allows for an aveidance of overly assertive national positions
which might be regarded as irreconcilable. This in turn has
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avoided the need to confront such claims by a final vate in
which such overtly opposing positions were azcknowledged.

Over the years the members of COPUOS have taken a supportively
protective stance concerning the 'ain" of consensus. The
experience gained in the application of consensus has demon—
strated that this apprecach has certain advantages.

One participant in the COPUQS consensus process has offered the
following assessment: ''No decisions or recommendations are
made if objection is raised by any of the members. The exten-
sive debates which often result from this procedure are a small
and worthwhile price to pay for the reliability, thoroughness
and widespread acceptability of the Quter Space Committee's
work. The consensus procedure has in the long run proved to be

{_one of the most efficient and effective, if not widespread,

means to develop international law,'!®

The negotiators, having found it possible to arrive at agree-—
ments acceptable to all, have moved toward the facilitation of
"maximum compliance" with the agreed terms. Their deliberate
groundwork may also have "a positive psychological effect when
members of a group feel together with sympathy for differing
viewpoints, motivated by a2 desire to bring about harmony in
their collective judegment.”'’ With such a process in operation
it still would be possible for a State having a disagreement
with the views of others to file an interpretation or under-
gtanding in order to protect a naticnal peint of view. Such a
posture would not bloc the views of other States, The practice
of consensus has generally allowed the members of COPUQS to
avoid confrontational strictures. During negotiations the
members have, on the whole, not found it necessary to engage in
undue efforts to bring other States around to their regpective
positions.

The process of consensus has given considerable responsibility
to chairmen whe must work cut and comprehend delicate nuances
and find common ground. But, when these conditions have been
reached the chairman has been able to exercise the prerogative
of observing that if there is ne objection the matter is
decided. The practical results of the consensus process have
been notable. Out of it have come "constructive, progressive
and equitable principles of international law which States have
respected to an unusually high degree."'® COPUOS, having
learned to operate within the confines of consensus, may find
it difficult te fall back on a procedure that still remains
available, namely, having reference to a vote in which the
views of a simple majority would nominally prevail.

COPUOS is zided in the performance of itg functions by the
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members of the Outer Space Affairs Division of the Secretariat.
This consists of staff members who work directly with the
Committee, with the two subcommittees, and with the Working
Groups of the Committee or subcommittees, A Space Applications
Section in the Division enables COPUOS to engage in a wide-

‘ranging program on space applications. The work is performed

by the U.N, Specialist on Space Applications., Through the
personnel of the Quter Space Affairs Division important con-
tacts are maintained with many international orgenizations,
such as the International Telecommunication Union (ITU), and
with developing countries seeking guidance and assistance in
facilitating their own space programs.

COPUOS also receives information and advice from private
groups. The scientific community, through the Committee on
Space Research (COSPAR) of the International Council of
Scientific Uniomns (ECSU), as well as the International Astro-—
nautical Federation (IAF), provides relevant information.
Members of the OQuter Space Affairs Division attend and deliver

papers at the annual meetings of the International Institute of

Space Law of the IAF. All of these contacts and exchanges
allow for the gathering and dissemination of critical facts,
for the identification of important international community and
national interests and values, and for the suitable weighing of
such facts and values in the taking of decisions--formal and
informal--by authoritative decision makers.

When COPUOS consisted of but 24 members there was a greater
homogeneity among the membership than at present. The enlarg-
ing membership is a mirror of the real world today. Thus,
while the perspectives of the preseat membership involve
greater complexity and more wide-ranging backgrounds and
degrees of advancement then in the past, the same process for
arriving at supportable decisions will be required of COPUOS as
in the past. Many forces of the world social complex will
affect the future decisions of COPUQS, and through it the
entire membership of the UN. Not the least of such gocial
complex forces will be an inctreasing awareness that there are
an expanding number of practical space applications, including
exploitation as well as exploration and use, which are now

* being undertaken. There is also an awareness that such

activities are increasing at a time when both Earth and some
space resources are being seen as increasingly limited. 4An
awareness on the part of decision makers of larger demands for
the use and exploitation of natural resources will render space
law and policy, particularly in the forum of the UN, more
important in the future than in the past.

The basic comcepts, which were identified by the Ad Hoc
Committee in 1958, have continued during the intervening vears
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to have a substantial influence upon the gradually mdow<wﬁm
permanent committee. These fundamental proposals received
emphasis in the early draft principles of mwmnm.wma presented
to COPUOS in 1962 and 1963. These drafts, mﬁwawﬁﬂm& by nﬁm
United States, the Soviet Uniomn, the GEanmHmHUWQcHu Belgium,
and the United Arab Republic, ameng others, .Hmmﬁwﬁmn on
December 13, 1963 in General Assembly Resolution Mmmw wN<HHHv
"Declaration of Legal Principles Governing the anwwpnpmm mm
States in the Exploration and Use of Outer Space. mamel
ously the General Assembly had adopted, on October 17, 19 m.
Resolution 1884 on the "Question of General and Complete UHmn
armament."?! These early manifestations were mcﬁvpmamwnma in
1966 by the proposals of the United States and the mmdwmﬂ
Union. The former was entitled "Draft Hﬂwmﬂ% GQAmﬂﬂwww the
Exploitation of the Moom and Other ompmmnwmw Bodies. ] HFM
latter was entitled "Draft Treaty on Principles Governing the
Activities of States in the wN@HOHmﬁwowwmﬁa Use of Outer mwwnm.
the Moon, 2nd other Celestial Bodies." . These several drafts
and proposals in the normal course of things smdm.vmooﬂm the
major provisions in the Mﬁﬂmﬁumﬂwosmw,mmmnm treaties that were
produced by the UN during and since 1%57.

2. THE 1967 TREATY ON PRINCIPLES
GOVERNING THE ACTIVITIES OF
STATES IN THE EXPLORATION AND
USE OF OUTER SPACE, INCLUDING
THE MOON AND OTHER CELESTIAL
BODIES: BASIC INTERLOCKING
PRINCIPLES

The 1967 Principles Treaty nosmnwﬂﬁﬂmm:nrm smwn base for n@m

legal order of the space environment. As with me ﬂﬂmmﬁwmmi
the analysts have noted imperfections and rm<m.@ﬁodwmmm Hwﬂmwl
pretations. A general assessment of the more important provi

sions follows.

a. Spatial Coverage of the Treaty

An analytical problem has resulted from a lack of consistency
in the terms used to identify the spatial mo<mﬂmmm of the )
treaty. 1In each of its 13 substantive mﬁanHmmm as amHH.mm in
the Preamble, spatial terms are employed, dﬂﬁ without Gﬂ#mOHEM
ity or comsistency. Undoubtedly, in mpst menwnomm the wsnow
sistent and non~uniform use of "outer space, ) the xcoﬂ.. any
igther celestial bodies™ can be laid to nsW time constraints
and other exigencies surrounding the draiting process. mosw
ever, in the case of Artiecle 4, par. z, Hmmmwmsnm JHH%Hﬂo the
Moon and other celestial bodies was clearly intentional.
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The Preamble makes a single referemce tec outer space, the Moon,
and other celestial bodies. Additionally it speaks of outer
Space six times and celestial bodies once. Articles 1, 2, and
3 ' consistently refer to outer space, the Moon, and other celes~
‘tial bodies. Article 4, par. 1, uses the terms outer space and
celestial bodies, and alsa, as in the Preamble, refers to a
space object "in orbit arcund the Earth." By 1982 the orbital

‘atrea had gained general acceptance as the gpatial equivalent of
‘outer space.

By contrast, Article &, par. 2, identified only the Moon and
célestial bodies as areas in which the historic principle of
peaceful purposes applies. Article 5, par. 1, referred only to
outer space, while Article 5, par. 2, referred to outer space
and celestial bedies. Articles 5, par. 3, 6, and 7 make marny
teferences to outer space, the Moon, and celestial bodies.
Article 8 on three instances refers only to outer space and
telestial bodies. Articles 9 and 10 used the terms outer
space, the Moon, and celestial bodies. Article 11 initially
used outer space, but subsequently emploved outer space, the
Moon, and celestial bodies. Article 12 employs only the Moon
and celestial bodies, while Article 13 uses outer space, the
Moon, and celestial bodies. The lack of consistency relating
o the uses of the term celestial bodies, and not_the Moon, in
rticles 4, par. 1, 5, par. 2, and 8 has been clarified by the
rincipal U, §. negotiator of the treaty. In commenting on the
spatial coverage set forth in Article 1, namely outer space,
the Moon, and other celestial bodies, Ambassador Arthur
Goldberg observed that "obviously whatever the definition of
outer space, the Moon and other celestial bodies are in outer
pace."*® He also stated that the prohibition against the
nstallation of weapons "on celestial bodies, which would
include the Moon . . ." was a commitment of the parties.?®

Further evidence of the view that the term celestial body is
extensive enough to include the Moon is found in his statement
t ﬁnrm General Assembly on December 17, 1966 commenting on the
verage of Article 4, par. 1. This Article prohibited, among
othér things, the installation of nuclear or mass destruction
Weapons "on celestial bodiles" without making reference to the
Moon., Nonetheless, Awbassador Goldberg stated that the fore-

uwﬁm ﬁHoﬁvawwou extended to "the Moon or any other celestial
dy. . . M

hese statements are consistent with the negotiating history of
the ‘Principles Treaty to the effect that the term celestial
bodies included the Moon. Thus, par. 2 of the Soviet draft
declaration of September 10, 1962 referred to "outer space and
elestial bodies."*® Thig expression was also contained in the
viet draft declaration of April 16, 1963.%2°% The British
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draft declaration of Decembér 4, 1962, referred in par. 1 mw
Youter space and celestial bodies,"?" as did that of the United
States of December 8, 1962.%!

Article 4, par. 1, of the Principles Treaty, anﬁ its reference
only to celestial bodies, was derived from General bmmmﬂvHM
Resolution 1884 (XVIII) of October 17, 1963. Thé negotiations
attending the drafting and adeption of this WmmOHanHow dis—
closed an intent to impose very broad spatial constraints on
the use of nuclear and mass destruction weapons., The Moon was
treated as one of the celestial bodies. Based on the Hmnmmmmm
and understanding that the Moon was a celestlal body as con-
firmed in the pre-1963 General Assembly Resolutions, and upch
the four draft Declarations mentioned above, the omwmﬁmw
Assembly adopted Resolution 1962 (XVIII) on December 13, 1963.
This Declaration used consistently the ternm "outer space and
celestial bodies.,”™ This expression was intended to HﬁnHﬁ@m.ﬁ#m
Moon as a celestial body. The Moon, because of its HonmmHOﬁ in
outer space, was considered to be one 6f the many nmwmmﬁwmw
bodies. The fact that the Moon is repeatedly referred te in
the coatext of the "Moon and cother celestial bedies” in the
Principles Treaty conclusively suggests that it is one of many
such bodies. This conclusion is supported by consistent
references in subsequent space treaties to the Moon as a celes—
tial body. Wherever the term celestial bodies is used alecne
this must be interpreted to include the Moon.

b. The Use of the Moon and Other
Celestial Bodieg Exclusively
for Peaceful Purposes

With the advent of human activities in the form of exploratiom,
use, and exploitation of the space environment, no sharp legal
distinction had been made between outer space and the Moon and
other celestial bodies. All of these spatial areas were
referred to generically as outer space. The original expecta-
tion was that outer space——in the foregoing sense--was to be
used exclusively for peaceful purposes. .

The expression "peaceful purposes” is & legal term of art. At
the beginning of the space age seversl views were mm<m5mmm as
to its meaning, with one view being that military activities in
the space environment could not be and were not peaceful. The
opposing position, which today has gained general acceptance,
is that nonaggressive military uses are peaceful. Hﬁcmu.
"peaceful" has come to mean general space activity that is
beneficial to and in the interests of all countries. This is
the mandate of Article 1, par. 1, of the Principles Treaty.
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The'hope that outer space, per se, as well as the Moon and
‘other celestial bodies, would be uged exclusively for peaceful
purposes found expression in General Assembly Resolution 1148
'XII) of November 14, 1957.%2 This Resolution, which was
adepted in a disarmament context, accepted the concept that the
!'sending of objects through outer space shall be exclusively
for.peaceful and scientific purposes." This goal was reempha-
‘sized by President Eisenhower in his letter to Premier Bulganin
of Janvary 12, 1958 in which he wrote: "I propose that we
agree that outer space should be used only for peaceful pur-
poses."?® This theme was found acceptable at the United
Nations in 1958 and became 2 part of CGeneral Assembly Resolu-
Sflon 1348 (XITI).?" However, this was the last time that the
:General Assembly gave formal approval to this widely based
appeal.?®® Nonetheless, the July 1959, Report of the Ad Hoc
Committee to the General Assembly gave support to the early
expectations. It accepted the view that peaceful uses should
control outer space and that this spatial area ghould be
mployed for the benefit of all mankind.®%

With the commencement of negotiations that led to the Princi-
ples Treaty, attention was given to the substance that had been
distilled from the understandings contained in General Assembly
Resolutions 1884 (XVIII) of October 1963, and 1962 (XVIII) of
December 1963. These Resolutions gave less significance to the
‘peaceful purposes concept than had been previcusly accorded it.
However, in the Preamble to the Principles Treaty two refer—
ences were made to the exploration and use of outer space for
peaceful purposes. Article 9 contains a commitment against
potentially harmful interferences with the peaceful exploration
and use of cuter space, the Moon, and other celestial bodies.
Article 11 provided that in order to promote international
cooperation in the peaceful exploration and use of the space
environment the parties would inform the world at large of the
nature, comduct, locations, and results of such activities~-but
only to the greatest extent feasible and practicable. However,
‘Article 4, par. 2, merely provided that "the Moon and other
celestial bodies shall be used by all States to the Treaty
exclusively for peaceful purposes."

This restrictive spatial application of the peaceful purposes
principle was supported by the United States and the Saoviet
Union. Thus, the United States in the Preamble of its May 10,
966 '"Draft Treaty Governimg the Exploitation of the Mcom and
sther Celestial Bodies,'®7 intentionally narrowed the prior
scope of the peaceful purposes concept by suggesting that "it
is"in the interest of all mankind that celestial bodies should
be used for peaceful purposes only." This restricted role of
the peaceful purposes principle was confirmed in Article 9 of
the Draft, which provided that "celestial bodies shall be used
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"38  on August 1, 1966 the United

paper in which the early formula was

"the Moon and other anmmﬁMmH bodies
n3

for peaceful purposes only.
gtates submitted a working
modified to read only that
shall be used exclusively for peaceful purposes.

In the Preamble of its June 16, 1966 'Draft Treaty on Princi-
ples Governing the Activities of States in the Expleraticn and
Use of Outer Space, the Moon, and other Celestial Bodies," the
Soviet Union made use of the traditional expression, namely,
"the mNmHOHmﬂHoﬁ and use of outer space for peaceful pur-
poses.” U gowever, the Soviet draft adopted the same narrow
gcope that had been put forward by the United States. Thus,
Article 4 of the Soviet draft stated that "the Moon and other
celestial bodies shall be used exclusively for peaceful pur-
wommm.::H Both States commected this narrow application of the
peaceful purposes concept to the broader constraints contained
in General Assembly Resolution 1884 (XVIII), which ptohibited
the placing in outer space oT On celestial bodies of nuclear or
other mass destruction-type weapons. In any event the majoxr
space powers repudiated the views advanced in 1957 and in 1958
and which had gathered substantial support down to 1966, In
doing so the space powers elected to reject the broad coverage
contained ip the Antarctica Treaty of December 1, 1939. This
international agreement, which made no exceptions, provided in
Article 1 that "Antarctica shall be used for peaceful purpeses
only.""? Limitations on military eactivities are contained both
in Article 4 of the 1967 Primciples Treaty and Article 1 of the

Antarctica Treaty.'®

The views of the United States and the Soviet Union that the
peaceful purposes concept should extend merely to the Moon and
to other celestial bodies was criticized by important members
of COPUOS when Article 4 of the Principles Treaty was being
placed in final form. They indicated that by excluding outer
gpace from the peaceful purposes command that it could be
implied that outer space may he used for nompeaceful @ﬁﬂ@ommmw:

The dominant space powers were able to override the broader
spatial applicationm of the peaceful purposes concept. Influ-
encing the views of the space-resource States were their
successful launches of military space objects. According to
Dembling and Arons, a ban in 1966 on such satellites "woulid
have raised controversial issues presently within the purview
of disarmament ﬂmmOHMmﬁwudm.::m The limited disarmament provi-
sions of Article 4 were seen by the United States and the
Seviet Union as a key unlocking prospects for success on other
provisions. They had different outlooks initially relating to
the presence of military personnel at military facilities on
celestial bodies and also on the meaning to be attributed to
Ythe use of any equipment or facility™ in the exploration of
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nﬁm.ZOOH and other celestial bedies. In dealing with these
.wwwwmwwmmm emwwrmmbﬂwomm contained in General Assembly Resolu
: an e Antarctica Treat the 4 )
hat they bad zachieved the b S en to thaoneee
; utmost that was open to them
zWMWMMmm&mwwoow&mem in informing the Senate Committee ow
.wmwcpmbrmw wﬂwoﬂm.ﬂmMﬂmnﬁHnw Article 4, par. 2, stated that the
. recognize the realities of the si f i
: situation since o
MMﬂMMMMnMMMmMMWnMNmEmHMu are primarily military personnel e
. e at "the theory of this Treat e
y was that

erWHm try to mmdmﬁow some rules as far as we could,"*7 amww
.dm4MmMmﬂmwwmmmnﬂwww<m took the same position saying "A number
. ons would, of course remain to b i
b L e dealt with after the
HMWmWOHmMHom of the Treaty, particularly the use of ocuter space
£ ﬂmwwn usively peaceful purposes.” ® Thua, Article 4 ﬁmw, 2
ﬂmm wwmwww agreed to, and despite the failure to Hmacwmm wwm
oe nonmmmwwmwvwmm“ per se, for exclusively peaceful purpcses

. e most practical solution f in
of an expeditious conclusioc boor opae nag Nt

n of a treaty on nk3

Despite the terms of Articl Y bolicy of o
Des e 4, par. 2, the policy of th
Mwwmmm Mﬁmnmm as mmmwamm in section Hom (a) of nsw 1958 )
lational Aeronautics and Space Act is that "activities in space

should be devo
ankind "5 0 ted to peaceful purposes for the benefit of all

>

%Wwwn%M Mﬁmwwmwm of Article 4. The substantive coverage of
freiele & a wwmcmw mxnmﬂmp¢m and important has come under much
. iz has taken several forms h i

Sesirinod 0 prs Das . The Article has been
1 2 incomplete and inadequat i
ofimankind, whose intere Paen bettor seeved oo
of: sts would have been bhetter i

: ; ! served if
mwwnmﬂwwwm mwmnm mquuouHmﬂﬁu namely, outer space, per se, the
foon, other celestial bodies, had bee .
gively peaceful purposes and i ‘ lita e tieaT Sretur
19 ) if all military activit i
.%nmwnwoﬂu had been excluded from the mﬂmm.% It has WmmMwaOan
mﬁmwmmwmm that the terms of the Article were not clearly
wwwwwwmmmwmwwﬂmmscmmwma. It has even been suggested that the
2 re contained in the Article wer i
y.considered prior to agreement bei oo the terms of
Ly d eing reached on the &
the Article These char i  comemen
the:a - ges, relating to the lack of co
@:mwwﬂmammcwnwmm of the drafters of Article 4, are ﬂwwmwwwwﬁ
ﬂmmwmwnwwwwwww " zMamnﬁmHmmmu legitimate concern has arisen as
L0 L] nstraints imposed in Article 4
weapons that may be introduced i e gehes OF
e ] into outer space
the Moon and other celesti i . 2 har Areny

stial bedies, and the f i
4y:par. 2, requires onl ; thor oilociriete
ts par. y that the Moon and oth 1 i
ddies be used exclusivel o S
. y for peaceful purpeses. Di i

ng of this nature have re i . . i
ne sulted in suggestions relati
o A - ating €
1e’interpretation of the Arvticle, as well as for its Hm<mmwwu

bnoowmwsm to its terms, the Article, at its best, is a limited
Shad s Mool
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disarmament commitment. As has been pointed out, par. 1, while
appiicable to the totality of the space environment, prohibits
the presence in these areas of only nuclear weapons and weapons
of mass destruction. Further, as is clear from the text of
pat. 2, the area of outer space, per se, is excluded from the
requirement of use exclusively for peaceful purposes. Further,
in those areas reserved exclusively for peaceful purposes,
namely, the Moon and other celestial bodies, it is permissible
for parties to the agreement to use military personnel for
scientific research or for any other peaceful purposes. More-
over, the use of "any" equipment or facility necessary for
peaceful exploration of the Moon and other celestial bedies was
not prohibited. ¥o definition was provided as to what was a
"peaceful purpose.' It has also been observed by McMahon that
Meven if agreement is reached on a definition of the word
‘peaceful! it would seem to be an almost insuperable task to
disengage the military from the peaceful uses of mvmnm.:mm The
only specific prohibition respecting military uses was that
there should not be the establishment of military bases, in-
ctallations and fortifications, the testing of any type of
weapons and the conduct of militery maneuvers. This prohibi—
tion applied only to the Moon and other celestial bodies.

Several approaches have resulted. On the one hand, it has been
suggested that the express prohibition of the indicated .
military uses means that these, and only thesge, forms of con-
duct are proscribed. This is based on the general proposition
that what is mot prohibited in a suitably cliear expression of
intent remains permissible, and, hence, lawful. .

A second argument has arisenm relating to the meaning to be
given to the peaceful purposes~military uses language of the
Article., One school of thought has argued that peaceful pur-
poses means ponaggressive conduct, end that all conduct-—
including military activity that is not aggressive——-1is permis-
sible. This has been repudiated by opponents who claim that
all military conduct is potentially aggressive and hence non-
peaceful. This argument, in turm, is denied by those who con-
sider that military conduct can be defensive and that the
gathering of information respecting the military activities of
States is designed to pravent hostile conduct and that the
aceumilation of data and information will aveid aggressive
military conduct and contribute to general peace and well-being.

A third schoel of thought considers that, althcugh the terms of
Article & may, per se, allow for military activity, such a con-
struction of the Article is not in keeping with the overall
intent and purpose of the Treaty. In their view the inadequa-
cies of Article 4, by the process of interpretation, must give
way te the view that the Treaty in its larger sense obliges

-and held it to be an impermissive use.
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signatories to advance the peaceful and beneficial uses of the

.. 5pace enviromment so as to avold in all areas all conduct that
~has a military or nonpeaceful coleoration.

" The current invelvement by the two major space-resource States
in potential satellite interceptors, alsc referred to as Asats

(antisatellite satellites), as well as outlooks toward arms

- control, has renewed interest in the meaning to be given to

- . 53 L .
Article 4, This interest has taken into acecount the fact

© that the evolution of Asats includes the sequential elements of
", development, testing, deployment, and possible future use.
 From the political-security perspective it is clear that

" national involvements in Asats are fundamentally destabilizing
’in the tenuous search for disarmament and arms control. Fears
“exist that taking Asats beyond the development and testing
“stage into deployment into the space enviromment would open a

new arena in the world's arms race, Their deployment and use

.. against non-national space craft, particularly these engaged in

communications and reconnaissance activities, would present
adversely affected States with critical security issues in the

" light of their potential vulnersbility, 5%

i In addition to Asats and surveillance and communications satel-
= lites, there are several uses of outer space that have impor-
-.tant military characteristics. These include the use of satel-
..pwnmm for the guidance of strategic missiles and also the

deployment by a space object of directed emergy weapons,

~including high energy laser beams and atomic particle beams. %5

Even though Article 4 adopted the view that only the Moon and
other celestial bodies are to be used exclugively for peaceful
purposes, the meaning of this command must be understood. As
is well known, opposing positions were put forward in the early
1960s as to the meaning to be given to "exclusively for peace-
ful purposes." 1In 1963 two Soviet scholars advanced the view
that military uses were nonpeaceful and thus impermissible.
Professor Zhukov wrote that "the concept of the 'peaceful use'
of outer space excludes any measures of a military nature,"98
Shortly afterward Professor Korovin advanced the view that
intelligence gathering via space objects was a military use of
the space enviromment. He likened such an act to "espionage"
: ®7  These views were
seized by some students of international law and politics.

- They produced a considerable literature in which assertions

were made that military activities, ipsc facto, were not peace-

ful.

"It bas been urged that recommaissance satellites are inherently
‘aggressive in nature and since they have been launched by mili-
. tary personnel that they were automatically nonpeaceful in
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their character. Although many students put forward the con-
trary view that the use of reccnnaissance satellites was inher-
ently stabilizing rather than destabilizing, this position did
not initially obtain the acceptance of those who considered an
uninformed world to be safer than ome in which full knowledge
of foreign military capabilities could be used in the clarifi-
cation of security policies.

Those scholars, whe concluded that the use of space oblects for
reconnaissance purposes was beneficial and peaceful, reasoned
that such use was stabilizing. It was regarded as stabilizing
in that it would provide information allowing a State to
strengthen its military defenses against a possgible surprise
attack. By providing a strong defensive posture a potential
aggressor would be discouraged from engaging in a first-strike
ﬂmOﬁHMmHancaHﬁm the possible use of weapons of mass destruc-
tion.

Contributing to the demise of the position that military activ-
ities in the space environment were inherently aggressive has
been the fact that it has been difficult to draw an intelligent
iine between military and nom-military activities. Space
objects engaged in communications, observations of earth from
space, weather observation, and geodosy could be-emrgaged in
either a military, a non-military, or both military and non—
military activities. Moreover, it is being more generally
accepted that the presence of militarily-oriented reconnais-— -
sance satellites constitute "a favorable influence on the pre-
servation of peace."®® Thus, Goedhuis now concedes that such
gspace uses as military reconnaissance, communication, naviga-
tion, as well as pessible other activities “camnot be consgid-
ered illegal, mneither under the Space Treaty, non under any
other positive rules of international law including those laid
down in the Charter of the U.N."®°

A recent Soviet analysis of the military uses of the space
environment has drawn a distinction between the partial demili-
tarigzation of outer space and the total demilitarization of
celestial bodies. In accepting the premise that Article 4,
par. 1, of the Principles Treaty imposes a partial demilitari-
zation, the conclusion was reached that some military activity
is allowable pursuant to Article 4, par. 1. The premise under
lying thie position is that certain conduct is either permis-
sible or nonmpermissible because of the provisions of the
treaty——not because of any attempted Link between mlilitary znd
aggressive uses. TFurther, the position was advanced that the
ban contained in Article 4, par. 2, of total demilitarization
of the Moon and celestial bodies "extends to all activities
that pursue military aims in @mmnmﬁwﬁm.:mp Again, neo link was
attempted between military and aggressive uses. In each case,
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..%m?mw% the partial demilitarization of outer space and the
.JnOﬂmH demilitarization of the Moon and celestial bodies, the
;ﬁmm.om space objects for communications and reconnaissance
activities was not treated as a prohibited military use. -

“In 1981 the Soviet Union submitted to the UN a proposal calling
”szN the absence of weapons of all kinds from the space environ—
iment, In a Draft Treaty on the Prohibition of the Stationing
.;moﬁ Weapons of Any Kind in Outer Space, Article 1, par. 1 pro-
.m&wmma" "States Parties undertake not to place in orbit mwocma
._ﬁwm Earth objects carrying weapons of any kind, install such
weapons on celestial bodies, or station such weapons in outer
space in any other manner, including on reusable manned space
.dmﬁwnpmm of an existing type or of other types which States
Parties may develop in the future,"®? fThis proposal would
amend Article 4, par. 1 of the 1967 Principles Treaty by
extending the existing prohibitions which relate only to nu-
.n*mmw weapons or any cther kinds of weapons of mass destruc—
stion. It is too scon, in 1982, to know what the considered
‘responses of UN members will be to the Soviet proposal. It is
.50ﬂm80ﬂnr%u however, that the propesal made no effort to prohib-
‘it military uses of the space envircmment, such as communica-
‘tions and recennaissance activities.

”HWm United States historically has advanced the position that
he space enviromment should be used for beneficial and peace-
ful purpoges, but that all States possess the ipherent right to
‘defend themselves against foreign agpgression. In an effort to

.mnwwmdm & workable bzlance between these two positions the
‘United States supported the terms of Article & of the 1967
.wwwsmwwpmm Treaty.®® As is well koown the United States has
consistently equated the concept of beneficial and peaceful
uses to nonaggressive uses of the space environment. Thus, it

has consistently urged that a military use can in fact be
peaceful and nonaggressive.

An example of the long-continuing position of the United States
Is the statement of Senator Gore before the First Committee of
mﬁm UN on December 3, 1962. He stated:

It is the view of the United States that outer space
should be used only for peaceful--that is, non-
aggressive and beneficial--purpogses. The question of
military activities in space cannot be divorced from
the question of military activities on earth. To ban-
ish thege activities in both envirenments we nust con-
tinue our efforts for general and complete disarmament
with adequate safeguards. Until this is achieved, the
test of any space activity must not be whether it is
military or non-military, but whether or not it is
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consistent with the United Nations Charter and other
obligations of law.®®

The Principles Treaty failed to establish as a principle of
international space law that the entire space environment
should be used exclusively for beneficial and peaceful purposes
Article 4, par. 2 imposed this requirement only on the Moom and
other celestial bodies. A participant in the negotiations has
written: 'During the drafting of the Treaty, the Indian dele-
gation proposed an amendment to confirm that the parties to the
Treaty (or all States) undertake to use outer space and the
celestial bodies exclusively for peaceful purpeses. Brazil,
Mexico and some other delegations gave some support to this
principle. But the Indian amendment was not generally accept-
sble. However much one may regret it, it is difficult to fore-
see any general azcceptance, in the context of wider measures of
disarmament, or a reservation of outer space for peaceful pur-
poses, whatever that may mean, if the attempt was to exclude
all use for defense @ﬂHwOmmm.:mm Nonetheless, the United
States has never departed from the view that the peaceful pur-
poses requirement allowed military activities for beneficial
and peaceful purposes in the entire space enviromment. Since
aggressive conduct 1s mnot a peaceful use, aggressive nilitary
activity would violate the terms of Article 4, par. 2.

(2) Article 4 and sstellite interceptols. The recent emerg-
ence, either actuzlly or potentially, of satellite interceptors,
aleo referred to as anti-satellite satellites (Asats), has
produced practical concerns and a need to understand the appli-
catlon of Article & to this phenomenon. It is evident that
there are vast differences between the destructive capabilities
of an Asat and the recopnaissance capabilities of traditional
space objects. For example, the Asat seemingly has utility
only in an attack or offensive situation, while satellites——
although able to serve both civil and military purposes——tradi-
tionally have been wholly defensive in character. An opera—
tional Asat 1s to be characterized by its highly provocative
potential., Traditiomal reconnaissance satellites have been
employed to acgquire information in nonprovocative circumstances,

The development, testing, and depleyment of interceptor-type
catellites by the Soviet Union, and the development and
announced plans for the testing of such objects by the United
States, has produced a destabilized condition respecting the
exploration, use, and exploitation of the space environmenkt.

It appears likely that in 1982 the United States will engage in
the testing of a miniature homing vehicle (MHV) in respounse to
known Soviet activities.

The emergeace of satellite interceptors has been influenced, in
.@mwnu by the signature on May 26, 1972 of the Treaty on wﬁmu
Limitation of Anti-Ballistic Missile System$ and an Interim
Agreement on Certain Measures with Respect to the Limitation of
_mnHWﬂmmwn Offensive Arms, known as SALT ONE.®® Pursuant to
Article XII the United States and the Soviet Union, in order to
ummmmcﬂw compliance, "shall use naticnal technical Hmmﬁm of veri-
S fication of the other Party operating in accordance " with
--the mouwmo%ﬂm commitment. Each country also vHoEMmmm pbmn to
‘use deliberate concealment measures which impede verificatio

by national technical means of compliance. . . ."™ The HﬂanME
B »mwmmﬂmdﬂ in Article V restated the promises set forth in
~Article XII of the Treaty. During the subsequent negotiations

between these two States, k
: ; » Known as SALT TWQ, simila
were insdisted om, ’ ¥ Euerantess

_The very substantial reliance on reconnaissance satellites for
.ﬁﬁm.mmﬁrmﬂHnm of facts—--the national technical means of verifi-
.nmﬂwobllmwmmﬂww indicates the risk to be taken by a State that

uses an lnterceptor-type space object to restriet the utilit

of such means of verification. In assessing the need for ﬁrw

Hﬂw.ﬂmm”_ﬂur.ﬁm of mrwnw._u. mm..ﬂmu.unulﬁmm in ﬁ..—u.m, 1
ve umu.ﬁ..m. s} = LE Um
tion process 8

The SALT I Anti-ballistic Missile (ABM) Treaty could
net have been achieved had not satellite recennaissance
wmmﬁ.m4memvau and it and future agreements could not
remain in effect were such reconnaissance capabilities
not available for verification. Any threat to these
capabilities could doom arms control and result in
rapidly escalating arms races. Interference with such
capabilities would net only contravene agreements like
the ABM Treaty but could immediately halt any restraint
on weapeons procurement. The provocation would be so
strong as to be considered an act of war.®”

Se ﬂwmm the United States would not fall behind Soviet Asat
owmﬂmﬁwowm.m White House directive of June 20, 1978 announced
several shifts in policy emphasis. On May 22, 1977 President
Carter stated '"We want a . . . no attack omﬁmmwwwﬁ% against
space satellites.'®® While not abandoning the view that the
- SALT OMN agreement prohibits interference with reconnaissance

mwNWkuﬂmmu as cne aspect of the national technical means of
4wmeHomﬁHosv the June 20, 1978 directive established guide-
lines for U.S. activities in and use of the space environment
Encompassed within these guidelines was a program to :@Hodwmm.
more assured survivability through evolutionary changes to
space systems,"®® The White House stated:

The United States finds itself under increasing
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pressure to field an anti-satellite nmwmvwwwnw of its
own in response to Soviet activities Hﬂ this area,

By exercising mutual restraint, the cﬁwnmm.mﬁmﬂmm and
the Soviet Union have an opportunity at w@Hm mmﬂww
juncture to stop an unhealthy arms competition in
space before the competition develops a Eosmdnns of
its own. The two countries have commenced bilateral
discussion on limiting certain mnnw4wWHmm &menﬁm&
against space objects, which we anticipate WHHH.UW
consistent with the overall U.S5. geal of Emwﬁﬂmwdwﬁm -
any nation's right of passage through and operations
in space without interference.

While the United States seeks verifiable, comprehen-—
sive limits on anti-satellite capabilities wn@ use,

in the absence of such an agreement, the United mnmmmm
will vigorously pursue development of its oaﬂ.nm@mwle
ities. The U.S. space defense program shall Hnmwwam
an integrated attack warning, HOﬂwmwmmmHosv %mﬂwmwnml
tion, and contingency reaction capability which can
effectively detect and react to threats to the U.S,

70 )
space systens.

Although Asats constitute an issue for all States, in the vﬁmn
only a few Statesg, other than the United States mﬂ@ the Soviet
Union, have asserted strong positions on the mﬁvummn. oﬂm ex-
ception was a French proposal veiced in Em%meumu in Srwnw it
was suggested that "an international mwﬂmHHme owmmwdmmwos )
gystem be established under U. N. mﬁmvwmmm for world-wide moni-
toring of arms limitations agreements.

However in light of the Asat mmﬁmwowsmﬁnm.om the United mwmnmm
and the Soviet Union, & number of States in 1980 engaged in
protests over the militarizatiom of ccﬁmw space. »m the .
October, 1980, meeting of the Special Peolitical mosﬁwnﬁmm of the
U. N. General Assembly, 17 States indicated wwwwn ooﬂnmﬁﬁm.
Representative of these ocutlooks was the ﬁomHﬂHmﬁ of Hnmpmw
namely, that "No military activities should be Hﬂmﬂomﬂom& into
"72  gupport was voiced by the
space programs Om any pretext. PP Dy
representative of Brazil, who stated that the 1967 Principles
Treaty required that "outer space should be vﬂmwmmem as an
environment free from military operatioms. . . . H#m.nwni
clusion was drawn by these States that wvw presence of military
operations constituted a breach of basic international law.

The foundation for regularized negotiations between the United
States and the Soviet Union was laid in their zm& 24, 1972

Agreement Concerning Cooperation in the vaHOHmﬁH0§ and Use of
Outer Space for Peaceful Purposes. In this agreement the two
States engaged to "encourage internaticnal efforts to resolve
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problems of international law in the exploration and use of
outer space for peaceful purposes with the aim of strengthening
the legal order in space and further developing international
space law and will cooperate in this field.n7* Thus, on March
19, 1978, the United States proposed to the Soviet Unionm that
.negotiations be initiated to prevent the deployment and use of
Asats. Discussions were held in Helsinki in June 1978 and have
been pursued occasionally since that time. The injtial focus
of such negotiations was on the possibility of limiting Asats.
The United States has indicated that it could not accept an im-
balance of antisatellite weapons stockpiles. In subsequent
discussions the Soviet Uniom has expressed the view that the
space-shuttle is, in effect, an Asat.

During the negotiations neither State has adopted the view that
the mere development, deployment, or testing of interception~

- type satellites constituted a violation of Article & of the
Principles Treaty. Thus, in 1977 a representative of the
United States in speaking of Asats indicated that the 1967

. Principles Treaty did not "coptain any specific prohibition
against the development of an anti-satellite capability."’® 1t
was also stated that so long as ackivities or experiments in
the development of Asats do not cause "potentially harmful
interference,” they would not be in violation of Article 9 of
the Principles Treaty. The fact that efforts were being made
~by the United States and the Soviet Union to arrive at limita-—
tions on the deployment and testing of such weapons systems can
‘be taken as some evidence of the foregoing view.

Despite the destabilizing impact of the deployment and use of
Asats, unless the view is accepted that their mere presence in
the space environment constitutes a form of aggression cor
threat to peace, and there would be little doubt that their use
would be so treated, such deployment would be arguably legal
under the 1967 Principles Treaty. However, if it is true that
the development, testing, and deployment of Asats have, in fact
been destabilizing, then it is necessary to ask if the general
objectives of the 1967 Principles Treaty are being subverted,
Such general purposes were to assure that the space environment
would be reserved for beneficial uses, although the command re-
lating to exclusively peaceful uses of Article 4, par. 2 was
limited to the Moon and other celestial bodies. Further,
Article 4, par. 1 did not impose a total prohibition on mili-
tary activities, since it limited the placement in Earth orbit,
on the Moon and other celestial bodies, and in outer space of

only two types of weapons, namely, nuclear weapons or any other
- kinds of weapons of mass destruction.

~Despite the limited nature of such prohibitions, ineluding an
extended debate over whether the concept of peaceful uses
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prohibited only aggressive uses, 0T whether the vﬂmwvawwowwm
extended to all military uses, as well, the mmmmﬁwpw Hﬁmnm
of the Principles Treaty was to allow for the peace u and_
beneficial uses of the space environment as ﬁwm vﬂo4wﬁwﬁﬂmﬂi ,
mankind. This conclusion is mcwwoMWmm by ﬁMMﬂ omwaﬂwm e
" srovisions of Article 1 of the agreement,
MMMM omﬂbHﬂHnHm 7 that misuse of the space environment Sowwad
‘produce liability aliowing for the recovery of amE&wmmm mﬂﬂm v
the terms of Article 9 requiring advance consultation MﬂﬂnmeH%
event that an activity or an experiment would nwﬁmm.wo e e
harmful interference with m@MnmumMMHHWm%MMMﬁMMMFMWMWMM.Smm ®
ral expectation flowing Irom tneé IT¥ :
mwwwmmu ﬂﬁ%oﬁ introduced space objects and aosuoﬂmﬂw @MMMMmHMMO
the space environment, would not madmﬂmww% affect Mnnmﬁwou
the community for both safety and mmnnﬂwﬂ%.. The mww e
was and has been that space objects omﬁmOﬁBPﬁm ﬁo.wrmmﬁﬁmd
mental needs would not be needlessly HﬂﬂmHWWHmQ.SHM uﬂwmﬁ ﬁﬁm%
thelr functions would not be thoughtlessly Hﬂ@mwnm s het o
would not be intentionally subjected wm possible msmm s e e
certainly that they would not be oonmnHomme mwmﬂwo%m WH
tions of such expectations would result in pexril for all.

revigion of Article 4. BSince, as 2 Ewnugﬁan Hw.
MwwmmMMmﬂUmﬁ neither the United mwmﬂwm nor the Soviet MMWMM
considers that either the 1967 Principles Treaty or ge e
international law, prohibit the mM<MH0@MMMMM mewﬂumwﬁwwﬁmﬂwobl

of Asats, there is a need to ©
MWoMMMMMBmdﬁ. Hﬂ,noﬂHm deal Swwﬁ ﬁWm mmﬁmMMmeMMwWMMnomawwmwwu
i i eir use. Thus, it has been su
MMMWMMMMM MWoch prohibit further "testing, wwvwaMBMDﬁmmMM Mmm
of any Earth-based ot space-based mMmﬂme designed omnﬂmmm mm
destroy or interfere with the functioning of mn% spac ‘
another nation."’® Second, treating the Asat's SmmuMHHM Mposa
conventional in nature, it has been suggested wﬁmWHﬂ m:movmﬂ -
ing concept be incorporated in nﬁm.mmﬂmmawnnu ntM %vw b
the stationing in orbit, on anmmﬂHWH vmemm mH e mmﬂ&mﬂ -
outer space of weapons designed to Hﬂﬁwwnﬁ injury MH, MSmm o
the Earth, in the atmosphere or on objects «mcbo#m HM.M meHﬁl
from farth."?’ These proposals would ooﬂmmHﬁﬁﬂm mm4m Mwow o
ing point for a consideration of a vwﬂmmymwﬂp.ébmwmwnm on e
arcicle 4, for they would teduoe He BOs ¥ bure naterial-

ironment. In so delng they ibu
MWNMM MNMHMﬂmvHHHNmﬂMoﬁ of worldwide political-military rela-

tionships.

With wsm foregoing considerations wm.ahsm the mwwwcﬂpwm MMMOH;
fic proposals are put forward Hmmmmeﬁm the revision o o e
addition to Article 4 of the Principles Treaty. mmwmmw @ﬂo
chould be extended to cover conventional weapons. It 1is
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longer acceptable to limit the scope of this paragraph to nu-
clear or mass destruction-type weapons. If there were any
doubt whether an Asat is a conventional weapon, it would be de-
sirable to provide specifically that Asats may not be launched
into, tested in, or used in the space enviromment. Further,
Article 4, paxr. 1 should be revised so that for the term "place
in orbit around the Earth," there would be substituted "States
Parties to the Treaty shall not launch or attempt to launch a
space object that has the capability of orbiting or place in
orbit around the Earth, the Moon or other celestial body."’®
This would mean that Article 4, par, 1 would read: '"States
Parties to the Treaty shall not launch or attempt to launch a
space cbject that has the capability of orbiting or place in
orbit around the Earth, the Moon, or cther celestial body any
cbjects carrying nuclear weapons or any other kinds of weapons
of mass destruction, conventional weapons including but not
limited te Asats, install such weapons on the Moon or other
celestial bodies, or station such weapons in outer space in any
cther manner." Article 4, par. 2 should be amended to include
‘outetr space, per se, as an area in which the command of exclu-
gsively peaceful purpeoses is teo apply. To offer assurances that
such purposes will be complied with, the new Article 4 might

2 provide that space objects be equipped with docking facilities
‘meeting a common international standard, so that inspections
‘could be accomplished by non-national, imcluding multi-
‘national, monitoring satellites. The UN could be the agency to
.mmSmmmm in the inspecting operation. TFurther, it would be well
to strengthen the reperting provisions of the Registration Con-
vention so that no time delay would be permitted between a

.wmﬁﬁow and the reperting of the characteristics of the launched
~gpace object.

If the foregoing provisions were to be written into a new
‘Article 4, it would also be necessary to modify Article 12 of
“the Principles Treaty so that vigits or inspections might be
‘¢carried out during orbit. While the provision of reciprocity
might be retained for visits accepted on a bilateral basis, it
should be stated that & UN imspecting team would have the right
o make a visit or inmspection without the consent of the State
‘whose satellite was to be inspected. With provisions of this
iind in a new agreement it would be possible to arrange for
procedures allowing a launching State to destroy its own space
object, if it were obsolete or unsafe, while it was still a
afe distance from the Earth. Such procedures, involving ad-
vance notification to the world, would forestall any concerns
hat a space object had been put tec an aggressive use.

{4) Aggression, self-defense, and Asats. It is possible that
.ﬂrm fairly recent clarification of the concept of aggression in
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international law will induce caution in the deployment and use
of Asats. UN General Assembly Resolution 3314 of December 14,
1974 provided that "Aggression is the use of armed force by a
State against the sovereignty, territorial integrity or politi-
cal independence of another State, or in amy other manner in-
consistent with the Charter of the United Nations, as set out

in thig definition."’® The Resolution alsc identified the

first use of armed force as a case of prima facie aggression.

Tt identified z number of situations in which an invasion,
attack, or bombardment by armed forces would cemstitute an act
of aggression., It added stsbility to the goal of beneficial

and peaceful uses of the space envirenment. The Resolution
must be taken into account in planning for the development,
testing, deployment, and use of Asats.

Certainty as to the rights and duties of States in the space
environment can best be secured through the use of the formal
treaty process. While State practices can be important in the
development of customary intermational law, a prohibition of
the kind sugpested here requires the specificity that has been
urged. This is particularly pertinent when an existing formal
agreement 1s to be remedied.

Over the years the two major space States have learned that
scientific and technical facts can influence and even control
their pelicy decisions. Despite an initial difference relating
to the legality of the use of reconnaissance-type gatellites,
there is now agreement that such space objects are legal under
the Principles Treaty. Mutual benefits flow from the use of
such objects. Perhaps it will be seen by both States that no
national advantage will be realized through the develcpment,
testing, deployment, or use of Asats. Such activity-—even
ghort of actual use--has the capacity for creating such a de-
stabilizing effect om international peace and security that it
can be readily distinguished from military reconnaissance and
communications activities. Since Asalts present a unique and
substantial threat to stability, and since their potential for
migchief is large, there is a meed for an early resolution of
their legality.

Article 4 imposes important, but not comprehensive, limitations
on the use of weapons for mass destruction and on non—peaceful
activities. Pending the negotiation and eantry into force of a
more comprehensive disarmament and arms control agreement for

the space enviromment, the views expressed by a former legal
advisor to the U.S. Department of State still govern. He said
that "the test of any space activity caemnot be whether it is .
military or nomn-military, but whether it is comsistent with the

United Nations Charter and other obligations of internatiomal
law,"®? including, since 1967, the Principles Treaty.
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In short, despite the previous history of disagreement between
the United States and the Soviet Union concerning the meaning
of the term "peaceful purposes," including an avoidance of a
final mmﬁmHEWﬂmﬁwon of this during the negotiations of the 1967
Treaty” --such avoidance particularly as to whether reconnais—
sance was a peaceful use, thereby allowing both States to
accept the terms of the agreement-—, it is now reasonably clear

that many military uses are considered by both States tc be
both peaceful and lawful.??

From the foregoing it is clear that the United States has taken
the position that the less than total arms control measures of
Article 4, par. 1 for the entire space enviromment did not in-
validate the inherent right of national self-defense pursuant
to customary International law and Article 51 of the UN Charter.
~ Further, it is clear that the United States in supporting the
-~ terms of Article 4, par, 2 was drawing a distinction between

- the exclusively beneficial and peaceful uses of the Moon and
.om:mﬂ celestial bodies as contrasted with aggressive uses. The
distinction, then, as well as now, assures a State the right to
cengage In peaceful military activities in these limited areas.
~It may not engage in aggressive military activities by the use
.om mass destruction or nuclear weapons in the space environ-
cment, mor may it engage in aggressive military activities on
“the Moon or celestial bodies.

_Z#HHm States properly will continue to refer to their inherent
right of self-cdefense, the purpose of the 1967 Principles
;Mﬂmmn% was to create conditions in which States would not have
to invoke practical defensive measures flowing from the self—
“defense principle. International law allows States to exercise
only those lawful measures necessary to maintain a security
position essential to the protection of their vital interests
and to guarantee their continued survival, Nonetheless, it is
possible that an unrestricted assertion of such rights may be
ﬁmnsnmwwﬁoaﬁonwdm. It becomes so when international peace and
mwoﬁﬁﬁn%tlmHmo a basic precept of the UN Charter~-become im—
periled. Such basic peace and security are placed more in
umowmwmw and are rendered less realizable when destabilizing
torces are put to work, especially when such forces feed on
fears of new weapons. A new arms race in the space environment
‘would be destasbilizing when it is founded on competition among

the space-resource States for progressively superior types of
sats,

v Utilization of the Space Environment
.for the Benefit and in the Interests
~of A1l Countries and the Province of
i A1l Mankind Principles
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One of the most recited and durable themes in the emergence of
hat the entire space environ-

international space law has been U
ment 1s to be explored, used, and exploited pursuant to inter-

national law. Additionally, and pursuant to Article 1 of the
Principles Treaty, such activity is to be carried out for the
benefit and in the interests of all countries and shall be the

province of all mankind.

The 1962 and 1963 draft declarations of principles put forward
by the United States, the Soviet Union, and the United Kingdom
expressed the goals variously. Thus, the United States sug-
gested that "Outer space and celestial bodies are free for ex-
ploration and use by all States, on the basis of equal rights,
in conformity with jnternational 1aw."%? The United Kingdom
propesed that "guter space and celestial bodies are free for
exploration and use by all States in comformity with interma-
tional law."®* The 1962 and 1963 Soviet proposals were identi—
cal. They stated "The exploration and use of outer space shall
be carried out for the henefit and in the interests of the
whole of mankind.'"®® The Soviets also proposed that both Yout-
er space and celestial bodies are free for expioration and use
by all States."®® These concepts became paragraphs 1 and 2 of
Ceperal Assembly Resolution 1962 (¥Xviil). The restricted May
10, 1966 United States Draft Treaty merely proposed that
n.eleatial bodies are free for exploration and use by all
States on a basis of eguality and in accordance with interna-
rional law."®’ The Soviet 1966 Draft Proposal, on the other
hand, was more comprehensive, with the final result being that
article 1, par. 1 of the 1967 Principles Treaty employed almost
the exact words of the goviet draft. Paragraph 2 of Article 1
of the Treaty adopted word-for-word the terms of Article 1,
par. 2 of the Seoviet 1966 draft.
1n their finsl form pars. 1 and 2 of Article 1 of the Treaty
provided:

The exploration and use of outer space, including the
Moon and other celestial bodies, shall be carried out
for the benefit and in the interests of all countries,
irrespective of thelr degree of economic or geientific
development, and shall be the province of all mankind.

Quter space, including the Moon and other celestial
bodies, shall be free for exploration and use by all
_8tates without discrimination of any kind, on a basis
" of equality and in accordance with international law,
and there shall be free access to all areas of celes—

tial bodies.

The clause "irrespective of their degree of economic or
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what was meant by the term 'use.' The word was, of course, to
be found in the Declaration of Principles, but the latter was
by no means exhaustive and should not preclude further textual
improvements.™?® Hungary supported the French wview that the
terms exploration and use should be clarified, and urged the
legal subcommittee to define such terms.?7 N

The relationship between the term "use" and "appropriation' was
noted by the representative of Belgium. His observations
focused on the suggestion, which became Article 2 of the Prin-
ciples Treaty, that the space environment "is not subject to
national appropriation by claim of sovereignty, by means of use
or occupation, or by any other means." It was his view that ,
use would not produce a conditicn of sovereignty nor would it
lead to the creation of titles to property in private law, 28

Following the entry into force of the Principles Treaty the
practices of the space-rescurce States, and the acceptances of
such practices by other States, confirmed the wview that the
term "use'' encompassed the exploitation of resources of the
space enviromment. However, in the womcwm Declaration of mmmﬁﬂ
equatorial States of December 3, 1976, ® the meaning to be
assigned to the term '"use'" was again raised in connection with
the occupancy of geostationary orbital pesitions and the use by
space objects of such positions for radio broadecasting. The
respense of the United States on April 6, 1977 at COPUOS was
that during the negotiation of the Prinmeiples Treaty the phrase
"and use of'" outer space "was specifically added to indicate
international acceptance of peaceful activities in outer space
other than scientific exploration only."'®? The United States
also urged that "commercial satellite communications activities
f utilizing the geostationary orbit were well in hand and were
widely known at the time, and no objection or exceptiom to
those activities was made either in the text of the treaty or
during its negotiation. Furthermore, the fravaux preparatoires
reflect no intention of the drafters of the Treaty to except
commercial activities from its application.”'®® The 1959
Report of the Ad Hoc Committee had also foreseen the prospect
that the space environmment would be used for human settlements
with the clear implication being that this would require ex-
ploitative activities.'??

The view that outer space was to be explored and exploited for
the benefit of mankind was accepted in the preamble of General
Assembly Resolution 1348 (XIIL) of December 13, 1958, This
fact was-.commented on by the Ad Hoc Committee when it pointed
out that "it was not always possible in relation to certain
activities to differentiate between exploration and exploita-
tion of outer space, . , ,"!%®
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Following the entry intoc force of the Principles Treaty the
early scientific explorations of the space envircmment have
been augmented by a number of practical applications. These
have taker many forms not the least of which have been communi-
cations, educational, and a myriad of monitoring or semnsing
activities. These functions and applications have produced
major benefits and have given substantive meaning to the terms
"use" and "exploration" as contained in the Principles Treaty.
Practice has impressed a legal gloss on the written provisions
of that Treaty. This gloss presently has converted the terms
"use" and "exploration™ of the Treaty into the non-exclusive
right to engage in exploitative activities. A contrary conclu-
sion could not survive the realities of the practices of States
in the space environment since 1958.

Nonetheless, recently the propesition has been put forward that
the "exploitation of resources by the use of space cbjects" has
imposed an invalid constraint on the free and equal use of and
free access to the space environment guaranteed in the Princi-
ples memn%.po: Aside from not according suitable weight to
the customary law of the space enviromment the foregoing obser-
vation fails to take intc account the negotiating history of
the Principles Treaty.

According to the principal U. S. negotiator, Ambassador Gold-
- berg, the anzlogy of the high seas, and in particular freedom
of the high seas, was to appertain to the area of outer
space.'®® Article 2 of the 1958 Geneva Comvention on the High
.Seas, which was stated to be generally declaratory of estab-
~lished principles of international law made provision for free-
~dom of navigation, fishing, the laying of submarine cables and
- pipelines, aerial overflight, as well as "other freedoms." In
7 the 1955 commentary of the International Law Commission it was
stated that such other freedoms included "the freedom to
vexplore and exploit the subsoil of the high seas, and the free-
dom to engage in scientific research therein.”'®® Article 24
o of the szme Convention made explicit reference to "the exploi-
tation and exploration of the seabed and its subsoil.”

Article 12 of the 1967 Principles Treaty also has relevance to
the right to engage in exploitative activities om the Moon and
other celestial bodies. This article makes reference to the
fact that "normal cperatioms" of the facility to be visited
should not be interfered with. This article was designed to
allow for access to staticns, installations, equipment, and
:space vehicles on the Meon or a celestial body by nationals of
‘another State. Such access was not to interfere with ongoing
mnormal operations, including exploitative activities.

Tt has frequently been observed that Article 1 of the
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Principles Treaty was written in general terms with the expec-
tation that future practices would provide a clearer under-
standing of the quality amd extent of the expressions 'explora-
tion and use." Such practices respecting outer space, per se,
and the Moon have included exploitative conduct. It is
reasonable to conclude that present practices are fully suppor-
tive of the basic expectation that exploration and use would
not exclude exploitation., Indeed, a leading Soviet commentator
on intermational space law has treated the exploration and use
provisioms of Article 1 of the Principles Treaty as meaning
"exploration and exploitation.” Support for this view was
based on the propesition that customary international law
formed pricr to the negotiation of the Principles Treaty had
established a jus cogens principle "stipulating that outer
space shall be open to exploration and exploitation by all
nations, without any discrimination whatscever, on the basis of
equality, and that it is wnot subject to national appropriation
by claims of sovereignty over it by use or occupation or by any
cother means. 7

on the basis of this analysis, taking into account the terms of
Article 1, the meaning accorded to the words of the agreement
at the time of its negotiation, the meaning assigned by publi-
cists both contemporaneously with the negotiation of the agree-
ment and recently, the practices of the space-resource States
both prior to and following the entry into force of the Treaty,
and the denials addressed to the claims put forward in 1976 by
eight equatorial States, it may reasonably be concluded that
the free and ecual use and exploratiocn and free access provi-
sions of Article 1, par. 2 encompass non—~exclusive rights on
the part of all States to engage in exploitative activities.

The legal significance of the terms of Article 1, par. 1 pro-
viding that the exploration and use-—and on the basis of the
foregoing analysis also expleitation of the space environment——
"shall be carried out for the benefit and in the interests of
all countries"” initially caused some concern. There can be no
doubt that by accepting these terms States became legally bound
by them. But, when compared with other provisions of the
agreement, the foregoing phrase is gemeral in nature. Since
the purpose of the Treaty was to establish general principles,
it was appropriate to employ general language to effectuate
this objective. .

When the nature of the obligation being adopted through the
terms "chall be carried out for the henefit and in the inter-
ests of all countries" was being examined by the U.S. Senate
Foreign Relations Committee, a legal opinion was received from
the Depariment cf State. This opinion indicated that Article 1
would "serve as a guide for space powers in developing their
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" programs and conducting their activities in space.'"1%®  pur-

ther, "Article 1, paragraph 1 does not undertake to set any
terms or conditions on which international cooperation would
take place."'?® Given as illustrations of the newly assumed
legal commitment to contribute to the benefit and interests of
WHH countries were cooperative programs in scientific research
4in space, in the provision of weather data acquired through
U.5. space objects, and in the supply of educaticnal assistance
on scientific and technological subjects to foreign students.

The legal opinion further indicated that before future, speci-
fic obligations could be established that it would be anmmmmﬂw
for such new obligations to take the form of a separate inter—
ummHoﬂmH agreement. For example, the INTELSAT agreements
existing at that time dealing with global communications were
considered as retaining their legal force after the entry into
force of the Principles Treaty. But, new arrangements on the
sharing of communications benefits would still have tc be
entered into between future treaty partners to obtain the joint
benefits of such communications facilities, despite the exis-
tence of Article 1, par. 1. The Department of State's view was
that this provision "does not create legal obligations with
respect to the terms of international cooperation on any exist-
ing or future space projects."!!®

Nonetheless, concern was voiced in the U.S. Senate that the
words used in Article 1, par. 1 were ambiguous. It was thought
that these provisions might be construed as requiring that
benefits derived by the United States from the operation of
communications and reconnaissance satellites would automati-
cally have to be shared with other States. As a result, the
United States Senate attached an understanding Hmmﬁmonﬁwm its
mebwﬁm at the time it gave its advice and consent to ratifica-
tion. It reads: "It is the understanding of the Committee on
Foreign Relations that nothing in Article 1, paragraph 1 of the
treaty diminishes or alters the right of the United States to
determine how it shares the benefits and results of its space
activities,"t? Following the entry into force of the Princi-
ples Treaty in 1267 down to the present, States have not
asserted claims to acquisitions resulting from the space
activities of other States. For example, States have not de-
qmﬂmmm that they have z right to share in Moon rocks, monitored
Hﬁmowsmﬂwoﬁv communications’ facilities, or navigational data
acquired by another State. On the other hand, the United
States has voluntarily shared or made available at nominal
costs the materials, data, and znalyzed information which have
been acquired. Some sensed States have objected to the disclo-
sure of monitored primary data or analyzed information acquired

{ within the territory of the sensed State,!l?
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Although Article 1, par. 1 does not cobligate a State to share
specific space acquisitions, it may serve an even more impor-
tant general interest. By calling atteniion to essential needs
of mankind it does place emphasis on international cooperatiomn.
Further, it adds support to the view that the entire space en-
vironment, Article 4, par. 2 to the contrary notwithstanding,
ought to be used for beneficial and peaceful purposes. Further,
since the several provisions of the treaty must be considered
in interpreting its central meeting, the guidance offered by
Article 1, par. 1 clearly conditions the meaning to be given to
all other treaty terms.

Article 1, par. 1 alsc containg the guarantee that the explora-
tion, use, and exploitation of space enviromment shall be "the
province of all mankind.”" This guarantee, which is mentioned
twice in the Preamble and in Article 5 where astronauts are
referred to as "envoys of mankind,'" placed for the first time
intc an operative portion of a formal international agreement a
concept having a major concern for "all mankind."''® In so do-
ing a critical new concept of twentieth century international
law, which had been identified in General Assembly Resolutiom
1348 (XIII} on December 13, 19538 and jealously preserved in
naticnal drafts and subsequent General Assembly Resolutions,
became a fundamental obligation of States, '" The impact of
this legal principle has been far reaching. It has been ex-
tended beyond the law of the space envircament. For example,
it has substantially influenced the law of the sgea through the
term "common heritage of menkind," which in turn has impacted
on that portion of space law governing the exploration, use,
and exploitation of the Moen and its natural resources, as well
as access to and use of the orbit/spectrum resource.

The intreduction of the province of mankind concept into inter-
natiomnal space law can be understood only by taking into
account the high expectations for humanity engendered by the
enormous challenges presented to Earth-based humans as they
have entered upon the exploration of the far dimensions of the
universe. Success in space produced new perspectives for human
progress. The challenges and romance of space activity carried
mankind well beyond science and technology into expectations of
humanistic adventures with visions of new forms of cooperation
among peoples of many natioms.

The genmeral "province of all mankind” principle has been seen
as a means for obtaining a more orderly and acceptable set of
human relationships. As a means for unifying a number of other
general and specific rights and duties contained in the Princi-
ples Treaty, it was designed to bolster the terms of Article 1,
par. 1 assuring that the space environment be explored, used,
and exploited "for the bemefit and in the interests of all
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countries."” Thus, the term "province," having been adopted by
the negotiators was considered to have the same meaning as
"benefit of all mankind."!''® The choice of "province" depended
in part om the meaning conveyed by it in different languages,
as opposed to alternative terms. As the U.S. representative
noted in 1967 "there is no difference in conception between
"benefits and province."'!'® He added "This was a sort of a
freedom-of-the-seas provision."'!? This observation indicated
that the negotiators were aware of the res commumis concepts
applying to the ocean and were employing this analogy as they
contemplated the legal rules to be applied in the expleoration
and use, including expleitation, of the space enviromment.

At the very least the broadly stated province of all mankind
principle has constituted a synthesis of human expectations
growing out of practical experience since the begimming of the
space age. Mankind, through the utilization of the principle
would be able to enjoy the peaceful and orderly use of a res
communis resource. Exploration and use were to redound to
everyone's advantage since such exploration and use "should he
carried on for everyone's benefit,'!'!®

- As a means for unifying other major provisions cof the Treaty,
~the words "the province of all mankind" have givem the agree-

- ment greater cohesion. This principle is both legally and
practically related to the provisions of Article 1, par. 2
allowing freedom of access to celestial bodies and the free and
equal exploration, exploitation, and use of the entire space
environment. The mankind principle is complemented by Article
‘2 which denies the natiomnal appropriation through claims of
sovereignty of the space environment. This Article also empha-
sized the application of the res communis principle to outer
space, the Moon, and celestial bodies. The mankind principle
‘is logically and practically related to the provisions of
‘Article 3 requiring that exploration, use, and exploitation
#shall comply with international law and the UN Charter. In

-this fashion Barth-based international law, including the duty m
‘to maintain international peace and security pursuant to the
Charter, were transferred to the space environment in order to
jerve the needs of sociery for order and stability in that en-
ironment.

he mankind principle was also supported by the terms of
Article 9 seeking the avoidance of potentially harmful conduct,
such as contamination or adverse changes in the patural envi-
onment, s0 as to take into account the corresponding interests
‘of ‘orher States. Article 5, by sccepting the view that astro-
‘nauts are "envoys of mankind,” makes their well-being a charge
dgainst all of society. Further, Article 5 acknowledged the
fact that their security serves the common interests and
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benefits of that society.

Also associated with the mankind principle is the obligation
contained in Article 1l requiring the disclosure to the world
at large of the general results of peaceful space activities.
Through the sharing of information the general benefits and
interests of society were to be furthered. In this fashion the
mankind principle, as an enunciation of general goals to be
realized as practical applications have become a reality, con-
stituted a means to effect a blending of basic goals with
identified and practical means of achieving them. The princi-
ple serves as an essential identification of the direction
taken in the treaty and constitutes a link to more precisely
stated expeetations. In short, its function has been to unify
and promote the terms and goals of the Principles Treaty.

d. Non—-Appropriation of the
Space Environment

From the outset of the space age it was seen that the space
environment would sustain a great variety of sctivities and
uses. Te insure that such activities and uses, resulting from
the application of science and technology, might serve the
values, interests, wants, and needs of society generally, as
well as particularized elements of that society, it was accept-
ad that no claimant should be allowed to have exclusive control
of the whole of the space environment or of its components,
including its natural resources. The foundation for Article 2
of the Principles Treaty, which provides that '"outer space,
including the Moon and other celestial bodies, is not subject
to national appropriation by claim of sovereignty, by means cof
use or occupation, or by any other means' is to be found in
General Assembly Resolution 1348 (XIII), which by its terms
identified the wishes of UN members te "avoid the extension of
present naticnal rivalries imto this new field."

The Report of the Ad Hoc Committee contributed to this goal by
emphasizing that the space enviromment, if it were to be used
for peaceful purposes, would require open and orderly conduct
on the part of the space-resource States. The Report stressed
the need for intermational ceooperation in the future uses of
the space environment.!!'® The Ad Hoc Committee alsc cbserved
that a practice had emerged, namely, that cuter space should be
used for peaceful purposes and that this factual situation may
have "initiated the recognition or establishment of a generally
accepted rule to the effect that, in principle, outer space is,
on conditions of equality, freely available for exploration and
use by all in accordance with existing or future international
law or agreements."!?’ The Ad Hoc Committee directly addressed
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. the issue of problems likely to arise if one State were to

-assert exclusive rights concerning celestial bodies. The

.“m.ooaawnnmm reported that "one suggestion was that celestial
" 'bodies are incapable of appropriation to naticnal sovereignty.

Another suggestion was that the exploration and exploitation of
celestial bodies should be carried out exclusively for the
benefit of all mankind.'"!??

UN members, motivated by the belief that the space environment
should be used in an orderly way, proceeded to adopt resolu-
tions culminating in Article 2 of the Principles Treaty. While
General Assembly Resolution 1472 (XIV) merely repeated the de-
sire to aveid the extension of present natiomal rivalries into
the space envirenment, General Assembly Resolution 1721 (XVI)
made an explicit reference to exclusive rights. Pursuant te
par. 1 (b) beth "outer space and celestial bodies are free for
exploration and usSe by all States in conformity with interna-
tional law and are not subject to national appropriation.”
States, pursuant to the Resolution, were to be guided by such
considerations.

This principle was endorsed by the United States in par. 3 of
its Draft Declaration of December 8, 1962, However, in its
1966 Draft Treaty it limited the non-appropriation comncept to
celestial bodies. The Draft Declaration of the United Kingdom
of December 4, 1962, provided a more explicit suggestion.

Thus, in its par. 2 it suggested that "outer space and celes-—
tial bodies are not capable of appropriation or exclusive use
by any State. Accordingly no State may claim sovereignty over
cuter space or any celestial body, nor can such sovereignty be
acquired by means of use or occupation or in any other way."!2?2
With modest drafting changes, this terminology became par. 3 of
General Assembly Resdlution 1962 (XVIII), which in turn—-with
the addition of specific reference to the Moon--became Article
2 of the Principles Treaty. This concept, without the refer-
ence to the Moon, had received Soviet approval in its Draft
Declaration of December 10, 1962, in its subsequent Draft

Declaration of April 16, 1963, and in its 1966 Draft Treaty on
Principles.

The prohibition against national appropriation must be read inm
connection with the provision of Article 1, par. 1 of the
Principles Treaty where it is ordained that equal and non-
discriminatory exploration and use shall prevail, These provi-
sions must also be related to the major provisions of Article
1, par. 2, namely, that such exploration and use are to be
carried out for the benefit and in the interests of countries
and all mankind. These provisions have led inevitably and con-
clusively to the view that human activities are favored. While
such uses are favored, the opportunity to use is open to all.
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Exclusive rights may not exist even though ﬂdm practical capa-
bilities of some explorers, users, and mN@HanmHm may be great

er than others.

These treaty terms are clearly interconnected and identify the
intent and purpose of the Treaty. Pursuant to them the space
enviromment is subject to the rule of law.

The Rule of Law for the
Space Eanviromment

=

It would have been inconceivable mow the mﬁmom enviromment and
its exploration, use, and expleoitation to @m immune mon msw
Earth-based rule of law. Thus, from the time mm ﬂwmwmmﬂwwva
Assembly's mandate in the form of G.A. Resolution 13 )
of December 13, 1958 to the present, there has vmws an m&mmm
ness that legal problems might arise in mdm carrying ocnmom
activities and programs in the space environment. The A doo
Committee was directed to report on the nature of such prob-
lems. The Committee responded by taking note of the U.N. .
Charter and the Statute of the World Court Wﬁm concluded mﬁ the
basis of observed practice in the space mﬁdeonﬂmﬁﬂ that ocmmw
space is, on conditions of equality, mmmwww m4WHHWWHm mom mem
ploration and use by all in NDOOHQWMnm with existing or Iutt
international law or mmﬂmmamnﬂm.:H

The Ceneral Assembly in Resolution 1721 AM<HW of Umnmﬂvmﬁ wmv
1961 commended to States the principle mrmn Hﬁﬂmwﬁmﬂwoumw aw,
including the Charter of the United ZmﬂHnUm. applies to onMM
space and celestial bodies." This prineciple was mﬁ@vouwm y
all of the drafts of the members of nOM@Om from H@@HuHﬂ HMﬁm
1966, and was contained in G.A. WmmOHCﬂHou.wmmw (XVII uno - of
December 13, 1963. It became treaty law with the acceptanc

Article 3 of the 1967 Principles Treaty.

The assurance that the rule of law was ﬂo.Wm applicable in the
space environment was an essential ingredient of the basic
proposition that the space mﬁdwﬂosswnﬁ 4mm to be omMﬂ WMHMuom
orderly exploration, use, and exploitation HOH.wsm ene o
all mankind. The presence of the rule of law in ﬂwm mwmnmﬂwdmm
vironment gave final assurance that the worthy basic cbjec

of the Treaty would be realized.

THE SIGNIFICANCE OF THE 1967
PRINCIPLES TREATY

3.

Articles 1 through 3 of the Principles Treaty set the general
tone for the peaceful exploration and use of the space
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environment. The remaining articles were seen as having a more

direct impact on the operational aspects--the activitieg--
beginning to emerge with the frequent launches from 1958 to the
present. Article 4, though not as far-ranging as might have
.been hoped, did impose limitations on the armament of the space
environment and did save the "exclusively for peaceful pur-
poses" principle for the Moon and other celestial bhodies.
Article 5 made provision for assistance and return of astro-
‘nauts In distress. Article 6 established the principle of
‘international responsibility for national activities. It
allowed such activities to be carried on by private non-govern-
' mental entities as well as by governmental agencies, including
sinternational organizations. Article 7 made gemeral provision
~for 1liability for damages on the part of a launching State for
. harms produced by space objects or their component parts. Pur-
suant to Article 8 a launching State was assured jurisdiction
~and control over a launched space object. Article 9 prescribed
-against hermful contamination and adverse changes in the
tlatural environment. It contained a highly important provision
‘relating to the duty to engage in comsultations., Article 10
“called for signatory States to have the opportunity to observe
“foreign space launches so as to promote international coopera-
dion in the exploration, use, and exploitation of the space
nvironment. Article 11, in order to promote these goals of
dnternational cooperatiom, imposed the duty on signatories to
inform the world at large "to the greatest extent feasible and
practicable" of the nature, conduct, locations, and results of
‘space activities. Article 12 made provision for reciprocal
‘visits by the natiomals of ope launching State to another's
space object or installations while on the Moon and other
‘elestial bodies. Article 13 accepted the proposition that
space environment exploration, use, and exploitation may be
conducted by a State, seversl States jointly, including situa~
‘tions where activities are "carried on within the framework of
nternational intergovernmental organizations." Articles 14
h¥ough 17 dealt with non-substantive formalities.

he Treaty's contents were much influenced by the assessment of
he-1958 Ad Hoc Committee. All of the members of COPUOS made
ontributions, although the role of the space-resource States
as dominant, Not all of the suggestions made by the Ad Hoc
ommmittee found their way into the Treaty. One in particular,
elating to radio frequencies, has drawn the attention of the
TU.. Te the present an international administration for celes-
41 bodies or for a human settlements program in outer space
a5 10t been realized, although both were on the list of sub—
cts of the Ad Hoc Committee. Also recommended by the Ad Hoc
mnittee for early consideration was the definition or delimi-

wwoﬁ of outer space, The 1967 Treaty did not directly con~
tont this issue.
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The United Nations as the forum for the development o% the
general law of the space environment made a ¢mHM nwbmwamﬁmvwm
contribution through the facilitation of the Principles memﬂw.
The purpose of this agreement was abundantly clear. According
to Senator J. W. Fulbright, Chairman of the U.S. Senate )
Committee on Foreign Relations, "The purpose of the nwmmnM is
to establish general principles feor the peaceful meHowmﬁHOJ
and use of outer space, including the Moon and on@mﬂ omwmmnHmH
bodies."'2* The Treaty was the fundamental starting ﬁmwnn for
national activities and for internatiomnal ooowmﬂmﬁwmﬁ in the
exploxration, use, and expleitation of the space epvironment.
When the General Assembly gave its approval to the mmﬂmmawﬂn
Ambassador Goldberg advised that body that not every mwanH had
been accommodated. It had not been intended to mmmw with
"eyery contingency that might arise in the exploration and use
of outer space, many of which are cﬁmmwwmmmmwwm“ but rather to
establish a set of basic principles.” This purpose was ;
achieved. Subsequent efforts have focused on building a set m
formal agreements. Their purpose has been to render more mwm 1
cific the essence of the Principles Treaty as well as wc exten
and to enlarge on the basic primciples, Pw the same time
customary international space law has continued to mature.
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1. INTRODUCTION

Man's ingenious use of the space environment is unquestionably
'5still at an infant stage, Uses, both cld and new, will result
misuses. Ironically, scientific and technological change

ind* progress undoubtedly will produce new risks while at the
ame - time causing awareness of previously unknown risks. The
dentification of risk, even in commonplace undertakings, has
esulted in uncertainties. Because of the substantial, and
§sibly inherent, hazards involved in the exploration, use,
nd ‘éxploitation of the space enviromment, the need to deter-
ne the nature of risks has taken on barticular significance.
nile the measurement of the so-called "risk of rigks" cannot
e known in particular detail, yet an awareness of such a situ-
' ation may lead to the exercise of suitable care. Af an early
tdge-in the development of the international law of outer
pace, per se, the Moon, and celestial bodies, the proposition
as ‘accepted that formal international agreement should be ob-
ined: on liability for damages. Behind this conviction was
he view that the imposition of 1iability would induce those
ngaged . in space activities to take into account the basic

damages to those who might experience harm.

result has been the development of an international space
‘designed, not s0 much to condemn problematic misuses in
eneral; but to facilitate and promote the peaceful explora-
lon, 0ise, and exploltation of the space enviromment and its

: al'resources. Space law, like all intermational law, has
forward on the premise that conduct is presumed to be law-
il inithe absence of prohibitions. Permitted and unpermitted
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