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CHAPTER 10

The Definition/Delimitation of Outer
Space, the Use of the Geostationary
Orbital Position, and the 1976 Bogota
Declaration:

Policies and Prospects

1. INTRODUCTION

The definition/delimitation of outer space, per se, has long
been receiving the formal attention of COPUCS. In the past it
was not thought to be as complex a subject, or having the same
priority for resolution, as the exploitation of the natural
resources of the Moon, or direct television broadcasts (DIB),
or remote sensing, among others. This changed on December 3,
1976 when eight equatorial States issued in Bogota, Colombia, a
five-point declaration relating to the geostationary orbit or
geostationary orbital @omwﬂwoﬂ.w

The space-rescurce States from 1957 onward had developed the
unprotested praetice of transiting their space objects at orbi-
tal levels, including orbits as low as approximately 90-100
miles above the surface of the Farth. The expectation had
developed from such practices that the lower orbital level con-
stituted a prima facie basis for the fixing of a low-level
boundary between ailr space and outer space. Operating on this
basis the space-resource States had engaged in the exploratiom,
use, and exploitation of the space environment, including
access to orbital heights and the use of such orbital posi-
tions. The well-being of all States seemed to be properly
served through this continuing practice respecting the
indicated activities.

The 1967 Principles Treaty had beea relied on to assure free
access to and free and equal exploration, use, ard exploitation
of orbital positions. While restrictions were imposed by the
Principles Treaty on certain uses and activities, ne spatially-
measured limitations were placed on the areas in which space
objects could be orbited. Further, it had been considered,
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pursuant to the free and equal use regime of the 1967 Treaty
that geostationary orbital pesitions were available to datural
and juridical persons, including States. However, such posi-
tions were not considered to be objects or areas subject to
exclusive individual or national use or jurisdiction and were
to appertain to the international legal regime of res commnLS .
Claims of natiomal sovereignty to outer space, including orbi-
tal positiomns, were excluded by the 1967 Treaty. Nothing, it
was believed, had been lost by the absence of a formal interna-
tional agreement establishing a fixed boundary, nor was it
thought that anything would be gained through a formal agree-
ment on this matter. The Bogota Declaration made it necessary
to reconsider theae outlooks and to accord the subject of
definition/delimitation a higher priority at COPUOS.

recomnaissance and surveillance, including areas in which
foreign space objects would not be permitied to transit while
“moving toward, remaining in, and returning from orbit.

In arriving at agreement attention could be given to the right
of peaceful return of a space object to Earth following its
‘leaving the area defined as outer space. This relates to the
right to enter the sovereign airspace of a foreign State and
involves the conditions of such transit.? Among the concepts,

" that have gained acceptance for the oceans, which might have
application to transit by space objects through the airspace of
_a foreign State are "inmmocent passage,” "right of transit," and
"freedom of transit." Considerations flowing from such con-
-cepts requiré an assessment of the spatial areas in which a

A number of factual and policy issues having legal consequences :Mﬁmﬂm will be able to exercise national sovereigaty.
hwave arisen concerning the definition/delimitation problem.

The question as to the need for a formal definition has been
raised., Phrased differently, it has been asked if benefits
would be derived from such a definition. Implicit in this
inquiry was the view, since there were widely shared policy
preferences concerning the right to orbit space cbjects at low
levels, and since space objects had been in continual use since
1957, that a rule of customary international law had come into
existence by 1976 on the subject of boundaries. More specifi-
cally, a belief had arisen that the existence of the right teo
orbit, as confirmed by practice, had carried with it the
establishment of a lower boundary for space. This was consid=-
ered to be at the lowest practical level at which space objects
could safely remsin in orbit. However, this view was not uni-
versal. At issue was the question of the presence of opinio

Juris.

‘Also to be considered must be the general utility of a formal
definition/delimitation. An openly arrived at and simple
‘definition of a factual situation would allow for the normali-
zation of expectationg. As it becomes more apparent that the
gpace environment contains important resources, guch as
“minerals, solar energy, geostationary and other orbital posi-
‘tions, bases for radio and television broadcasts and for remote
‘sensing, and essential scientific datz and information, there
are practical reasons for achieving a formal agreement. Such
an examination would necessarily foecus on the subject of a
ndefinition" of what comstituted air space and outer space.
‘8ince the negotiators weuld alsp be pursuing the issue of "de-
limitation," it would require that a decision be made whether
‘that term was SYLORymous with "definition" or whether "delimi-
tation" would suggest a rteconsideration of the types of space-
environment activities engaged in by States and codified in the
Trom the perspective of achieving a degree of certainty, as 1967 principles Treaty.
reflected in the terms of written agreements, it is possible to
make 2 case for a formal international agreement on definition/
delimitation. Through such an approach the views of all of the
members of the UN, as opposed to just the resource States,
could be consulted. Such censultation necessarily would have
to take into account the most propitious time for making such a
determination.

In the process of arriving at policy determinations on the
.monmmowﬁm matters States would be obliged to ask how scientific
vmna technical conditions relating to the use of space may
‘ghange over time. If important changes were to be anticipated
there would be a need to consider how the terms of the interna-
tional agreement might be later modified.

. Before issues of substance can be considered it will be neces-
sary to determine in which forum the decision is to be taken.
dﬁmocwﬂmmw% the UN is the forum best suited to deal with the
‘subject of definition/delimitation. This was forecast by the
Report of the Ad Hoc Committee on the Peaceful Uses of Outer
‘Space in 1959.°

Oune of the functions of arriviag et a formal definition would
be to allow for an open examinationand agsessment of the wants,
needs, interests, and values of all the negotiators. As they
would examine the subject they conld assert concerns relating
to the specific goals set out izn the 1967 Principles Treaty,
including references to free mnmaWQcmH use, exploration, and
access. They could identify the.need to protect national
security, thereby taking into 4ccouat the means for engaging in
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2. EARLY UN CONCERNS FOR DEFINITION/
DELIMITATION, 1959-1969

The Report of the Ad Hoc Committee on the Peaceful Uses of
Outer Space in 1959 had identified the issue of definition/
delimitation as one needing attention. It noted that to the
extent that publicists had given attention to the subject that
no consensus existed. The Committee reviewed a number of pro-
spects, taking into account the possibility that the boundary
for air space might net be the same as that Ifor outer space,
and concluded that it could only make some general cbserva-
tions. The physical characteristics of air and aircraft were
not considered as providing a sound basis for arxiving at a po-
sition. It was also noted that "further experience might lead
to nﬁm acceptance of precise limits through a‘'rule of customary
law."

The Ad Hoc Committee offered two approaches. These were later
to be identified as a spatial and a functional approach to the
fixing of a boundary. First, the Committee considered both a
srecise, spatial demarcation apd, alternatively, a tentative
range "within which the limits of air space and outer space -
would be assumed to lie."® 1In the emsuing years there has been
strong suppert for the spatial, 1. e., scientific or geometri-
cal, appreach. Second, the Committee examined a functional
approach, when it identified the possibility of fixing a
boundary or boundaries designed around "the nature and type of
particular space sctivities."® This approach would treat air
space and outer space as a unitary whole on the premise that
space objects would employ both mediums in the course of their -
leaving and returning te Earth. In keeping with a functional
approach it was suggested that intergovernmental agreements
could be negotiated allowing for "a given activity by reference
not only te altitude and 'vertical' position but also to tra-
jectory, flight mission, known or referred instrumentation, and
other functional characteristics of the vehicle or cbject in
@cmmnwou.:q The practical capabilities of the space object
wounld be the basis for an international legal regime, which
would have as its purpose the facilitation of such capabili-
ties. This approach has also received strong support.

The Committee noted that the conclusions reached by it concern—
ing the right to explore, use, and exploit the space environ-
ment, including the right to have access to it, 4did not require
the defining of a boundary. Thus, it concluded there was no
néed to list the mstter of definition/delimitation as needing
priority treatment. This view was apparently shared by the
United States, the Soviet Union, and other members of COPUOS
during the peried between 1957 and 1963, since none of the
draft proposals which came before that body made any reference
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to definition/delimitation. Further, the Generzl Assembly Res-
oluticns, adopted upon the recommendation of COPUOS, failed to
make any mention of a boundary between air space and outer
space until 1966, when reference was made to this subject in
Resolution 2222.

COPUOS did place the subject of definition/delimitation om its
agenda in 1967. This subject had been occasionally raised at
the UN prior to that time. These casual observations, based as
they were on national preferences without the benefit of
present—-day scientific and technical facts, covered a broad set
of choices. Thus, a Chilean proposal in 1958 would have
allowed national sovereignty in space to extend to the infin-
ite.? Also in 1958 a criteria based on the gravitational pull
of the Earth was identified and rejected by HﬂWH%.m The same
position was advanced by Peru.}’ Peru also stated that since
the presence of U. 5. and Soviet satellites im orbit had not
elicited protests that this meant that States had not asserted
elaims to sovereignty in outer space. However, the view that
unprotasted State activity was establishing a spatial area
identifiable as outer space was rejected by Sweden. Its repre-
" gentative observed in 1958 that "the fact that no protests had
' been made in no way meant that general agreement on the alti-
tude at which outer space began had been accepted.'*!

Discussions at the UN in 1959 reflected additional outlocks.
Sweden expressed opposition to establishing the boundary of
“outer space on the hasis of effective control.!? The French
representative observed that it might be possible to establish
. . . an international zome between airspace and outer space,
ip which the exercise of exclusive sovereignty by the gubjacent
“grate could be limited.™?® This position had previously been
‘characterized by the Philippine ILslands as mﬂvwnwmﬁw.wr In
1959 the United Kingdom suggested that delimitation could be
achieved through fixing "some arbitrary level at the top of the
atmosphere Hm%mﬂm.zpm Favor for a theory founded on conditions
of the atmosphere was also expressed by Austria,!® meNMH.Hq
.Hﬁmw%vyw the Netherlands,'® and Peru.??

At this early stage the United States, as it continued to urge
through 1982, identified the need to approach the boundary
questions with the "utmost flexibility and freedom of action
with regard te future events."*! At the same time the Canadian
Office of External Affairs indicated that "early consideration
must be given to establishing rules determining the limits of
national sovereignty in space."??

‘Ta 1961 Italy favored fixing the boundary at the pracitical
point to which "aircraft could fly and balloons rise."®?® oOm
‘the other hand, several States stressed the need for obtaining
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international agreement as the means fox fixing an outer space
boundary. Argentina indicated that the matter should be re-
solved "only by means of an international agreement establish-
ing agreed limits which were the same for all States and taking
into account, inter alia, the factor of national security.™?*?
The same position was accepted by the Byelorussian S. 5. R.%5

recommending through a resolution the adoption of a treaty on
mmmwﬁwﬂmoﬂ\&mwwawnmnwonv it may be necessary to examine alter-
native processes. It may become necessary to determine the
mmmwﬂmwwHMﬂw of seeking direct access to the General Assembly
This would subvert the purposes of the General Assembly in |
mmwmvwmeMﬂm COPUOS as its instrumentality for the considera-
tion of space envirconment matters., Since the competence of the
ITU is essentially limited and technical, it is doubtful if it
would be appropriate tc look to it for a decision on defini-
nwow\&mHHBMnmﬂHon. It would be possible, however, for States
mmﬁwﬂm independently of the UN or cther international organiza-
tions to make identical, unilateral proclamations in which they
would specify their common perceptions of what they consider to
be the existing customary intermational law on this subject.

In drafting such a declaration the interested States could make
ﬁmm mm the views expressed by scheolars and by .formulations
initiated by professicnal groups, such as the International Law
Association, the Imstitut de Droit International, and the
International Institute of Space Law.

When the Legal Sub-Committee of COPUOS held its first session
in 1962 several States expressed the view that definition/
delimitation should be considered. They couched their interest
in the words "Demarcation between Outer Space and Atmospheric
m@mnm.:Nm In 1967 the Legal Sub-Committee, aware of the terms
of General Assembly Resolution 2222 (XXII) of 1966 requesting
that a study be undertaken on questions relative to the defini-
tion of outer space, placed the issue on its agenda. The item
bore the title "Study of Questions Relative to the Definition
of Outer m@mnm.:mq Reflecting new outlooks in the intervening
vears the title assigned to the agenda item has been modified.
Thus, in 1977 it became "Matters Relating to the Definition
and/or Delimitation of Quter Space and Outer Space Activi-
ties."?8 This was changed again in 1978 to read: "Questions
Relating to the Definition and/or Delimitation of Quter Space
Activities, also Bearing in Mind Questions Relating to the Geo-
stationary orbit."?? Again changed in 1979 it became "Matters
Relating to the Definition and/or Delimitation of OQuter Space
and Outer Space Activities, Bearing in Mind, inter alia, Ques-
tions Relating to the Geostationary Orbit."®°

An agsessment of all of these basic issues can be best effected
through an examination of positions put forward at the United
Naticns. The views of scholars and of professiomal groups also
Wmdm considerable relevance. The purpose of such inquiries
will be to identify the prospects for some kind of formal
agreement or statement relating to definition/delimitation and
-the substantive provisions of such an agreement.

Although the UN undoubtedly possesses the qualifications to be
the principal world imstitution to deal with this subject, it
should be noted that the ITU has increasingly manifested an
interest in the political-legal aspects of the exploration and:
use of the space environment; for example, it already has given
meaning to the expression "deep space." This has been deter-
mined to mean the distance between Earth and the Moon, namely,
about 240,000 miles or 384,000 km. The ITU's World Administra-
tive Radio Conferences have become important forums for dis-

cussions on orbital positions.

3. EARLY VIEWS OF SCHOLARS

MnWOHmﬂm writing in the late 1950s and the early 1960s
expressed an Interest in both the spatial and the functional
capproach to definition/delimitation. Follewing an assessment
.mm.ﬂvm writings of more than 50 persons whe had expressed
opinions on the subject Tang has reported that their prefer—
-ences fell into two major ommmWOHHmm.mM Category one placed
;mﬂvwmmwm on a spatially-measured boundary theory, either
:limited er unlimited. The authors favoring a limited boundary
.mﬁmmﬂw made reference to effective control, physical character—
istiecs of space, the practice of States, the gravitational pull
mﬁmowwu the need for national security, political and economic
considerations, and a theory of zones. Category two dealt with
m_mﬂwOHHoﬁmw approach as an alternative to the above. In

Hwbm s view the support for a functionmal approach was rather
mixed, since although it received nominal support it was speci-
ﬁwanHM rejected by only twc of the sampled writers.’? The
.mmmnﬁwdm control approach, which was classified within the
mmmwwmp category, obtained the largest disapproval. A clear
pattern did not emerge from the writings examined. In fact

The means whereby the UN deals with the issue of definition/de-~
limitation may ean its own account provide an issue that will
have to be reselved. The traditional practice would be for
COPUQS to arrive at a consensus which would be reported to the
Ceneral Assembly so that it might adopt a upanimous resolution
on the subject. Because COFUOS3 contains within its membership
five of the equatorial States which issued the Bogota Declara-—
tion, namely, Brazil, Colembia, Ecuador, Indonesia, and Kenya,
it may be difficult to gather the required support within that
body to bring the matter to the attention of the General :
Assembly., If this should prevent the General Assembly from
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" Tang's "most important conclusion was that none of the above-
menticned approaches has been accepted by an overwhelming
number of writers."®? His research also indicated that few of
the writers disclaimed the need for an urgent approach to the
subject. Nonetheless, it was his own view that such diverse
outlooks militated against a universal, international agreement
fixing a boundary in the immediate future. He considered that
any international agreement on this subject would be heavily
influenced by security considerations. In his summation he
stated: "We have a congeries of various teachings advanced by
publicists. Some theories are derived from attempts at univer—
sal, law-making conventions or international agreements; some
of them proceed from relatively specifiec declarations as to the
immediate height of a State's sovereignty, usuvally being stated
on a numerical basis; some have been induced by analogy from
the general, customary rules of international law in other
supposedly cognate areas such as the law of the high seas; some
gtem from the varicus nature of space activities, whether
scientific in nature and created for peaceful purposes, or else
created more or less ad hoc in response to the pressing and
immediate need for reconmaissance satellites."®* These
comments, resulting from the specific sample of writers under
survey,. were paralleled in studies prepared by the UN Secretar-
iat for COPUOS in 1970 and 1977 entitled "The Question of the
Definiticn and/or the Delimitation of Outer Space.™®?®

Despite some initial support for a functional approach to the
definition/delimitation problem, a pronounced trend began to
emerge in the late 1960s in favor of a spatial norm. In 1968
Fawcett suggested the adoption of a boundary on the order of
"100 miles above the surface of the Karth. This proposal was
based on the view that this elevation constituted net only the
lowest feasible altitude of orbit but also that it was the
lowest technically desirable and feasible altitude of orbit.?®

Contributing to suppert for a spatial approach to definition/
delimitation was the resolution adopted by the Intermatiocnal
Law Association in 1968. It urged that the term "outer space”
as contained in the 1967 Prineciples Treaty "should be inter-
preted sc as to imclude all space at and above the lowest
perigee achieved by the 27th January 1967 when the Treaty was
opened for signature, by any satellite put inte orbit, without
prejudice to the questicn whether it may or may not later be
determined to include any part of space below such perigee.”?7
This conclusion was influenced by an assessment of the views of
scholars published by Goedhuis in 1966. Their writings sup—
perted the conclusicon that customary internationsl law had
developed denying to States a claim of sovereignty at the low-
est levels where space objects were able to orbit.>®

443

4, THE 1967 PRINCIPLES TREATY AND
THE DEFINITION/DELIMITATION OF
OUTER SPACE

The Principles Treaty established an intermatiomal legal regime
for the space enviromment without providing a specific defini-
tion/delimitation of outer space, per se.®® This was neither
unusual nor abnormal. Valid and effective legal regimes exist
respecting the ocean's territorial waters without either a
treaty base or a basis in customary international law fixing a
single and uniform measurement. At the current Third United
Nations Conference on the Law. of the Sea no single and uniform
measurement has been established for the point where the deep
seabed and ocean floor begin and where the limits of natiomal
jurisdiction end.*? Despite a series of treaties beginning
with the 1919 Paris Convention and culminating in the 1944
Chicago nondmbnwoﬁurw none of the treaty-based rules of inter—
national law applicable te air space have fixed its upper
boundary. The 1959 Antarctica Convention did not prescribe the
metes and bounds of that Continent insofar as the Convention
applied to a spatial area.*? Following the 1967 Principles
Treaty the UN has been the source for the successful negotia-
tions of three other space-environment agreements, namely, the
1968 Rescue and Return >mﬂmmﬂmbn_rm the 1972 Liability for
Damages Convention, " and the 1974 Convention on Registration
of Objects Launched into Outer Space.®® In none of these
agreements was the area of application defined. Thus, when
they come to be appiied in concrete cases it may be possible
for a diversity of opinion to arise concerning their territor-
ial sweep. But this has not compromised their utility. How-
ever, the 1979 Agreement Goveraning the Activities of States on
the Moon and Other Celestial Bodies does contain spatial
definitions."®

The 1967 Principles Treaty was written on the premise that it
was not necessary to fix with precision a boundary between
outer space and air space in order to establish an effective
legal regime for the former. Prior to 1967 science and tech-
nology had not supplied either enough or sufficiently defini-
tive data as to where such a boundary might be drawn. TFurther,
absent such data it was not considered wise to attempt a choice
between competing criteria arguably applicable to the estab-
lishment of a boundary. ZLacking such information, and con~
cerned over possible security matters relating to uses of the
space enviromment, all of the factors for a political-legal
judgment relating to an identified boundary were not considered
to be sufficiently understood for a determination to be made.
Despite this 2 number of proposals had been made by States and
individuals prior to 1967. That these proposals had not been
acted on was indicative of the need to cbtain a further
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:wQWHmﬂmﬂawﬁm mm wants, needs, interests, and values prior to
making a decision respecting definition/delimitation.

The principal functiom of the 1967 Treaty was to establish a
legal regime in which all States were to have the right te
engage freely and equally in the exploration, use and exploi-
nmwwo& of the space enviromment. Such freedom, nmcmea Swnﬁ
the mesﬂ of free access, has come to mean freedom to engage in
wﬂmnﬂwom+ applications based on the premise of wuﬂmﬂsmnwonMH
nom@mHmeoﬂ. Tt was contemplated in 1966 that all of the fore-
mowmm.aocwa take place without a fixed and formal definition/
mmHHEHnwnwoﬂ of outer space. Subsequent experience has proven
the 4mﬁvmwﬂ% of this approach. As aided and abetted by the
provisions of Article 2 of the Treaty, stipulating that the
wﬁmom.mﬁ<wﬁowamuﬂllvozmdmw it might be defined in a spatial or
m:ﬁnnwman sense-—, would be immune from claims of national
moﬁm..HmHman%“ and that appropriation could not result from such
claims or by means of use or occupation, oOT by any other means
the basic provisions of Articles 1 and 3 of the Treaty have u
wwmﬁ realized. The practices of the space-resource States
since mewﬂ and particularly after the entry into force of the
1967 wﬁWHnH@Hmm Treaty, have established important legal rights
and QJnHmm respecting free and equal exploration, use, and .
exploitation of and free access to the space mﬂdwwosamﬂﬁ.

1t is true that during the 1966 negotiations attention was
drawn to the matter of providing a definition/delimitation
zwms.ndm U. S. Senate Committee on Foreign Relations was .
examining the terms of the Principles Treaty the question was
asked: .:zwmﬂ is the distinction between outer and any other
space, wﬂﬂmu or any other space? What is the distinction, the
definition, of outer mﬁmomw:ru Mr. Goldberg, the ﬁHMﬂDH@wH

U. S. negotiator replied that no attempt had been made in the
treaty to define the limits of outer space. He stated that the
treaty was one of gemeral principles and that it would be
ﬂwnmmmmﬂw to "go on and define more carefully what the defini-
tion of outer space is.'"*? He also called attention to the
fact that General Assembly Resclution 2222 (X¥¥I) of December
19, 1966, which contained the treaty, included within its
terms 2 request to COPUOS teo begin "the study of questions
relarive to the definition of outer space and the utilization
of outer space and celestial bodies. . . Jd

5. WEGOTIATIONS BETWEEN 1967 AND 1976
RELATING TO DEFINITION/DELIMITATION

zwmu nﬁm.ﬁwmmw Sub-Committee turned its attention to defini-
wwoum@mHHBHﬂmecﬁ wu 1967 it received from France a submission
earing the title "Proposals Concerning Questions Relative to
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the Definition of Outer Space and the Utilization of Outer
Space and Celestial Bodies, Tncluding the Implications of Space
ooBEtHHnmﬂwoﬁm.:mc At this session the Legal Sub-Committee
drafted a questionnaire in which it invited the Scientific and
Technical Sub-Committes to examine the issue and to draw up &
1ist of relevant scientific criteria.

During its 1967 session the Legal Sub~Committee briefly con—
sidered the problem of defining outer sSpace. The representa-
tive of Czechoslovakia stated that ip effecting a definition it
would be necessary to take into account the principle of
national mo¢mﬁm%msﬂ%.mp This perspective was supported by
wQamﬁwm.mN The Australian delegate expressed doubt as to the
formation of =& simple all-embracing definition. Nonetheless,
it was considered desirable to cbtain all relevant scientific
and technological data for use.’? The spokesman for Bulgaria
saw the need to take into account cultural, economic, politi-
cal, and social considerations as well as fundamental technical
matters.>® The Indian representative indicated that the defi-
pition should focus en the need to protect the use of outer
space for peaceful purposes. Other considerations, such as
practical, acientific, and theoretical ones, should aise influ-
ence the &mmwmwﬂwoﬂ.mm The Japanese representative called
attention te the prospect that outer space would probebly be
used for mamy purposes and that it might be desirable to have

mwmmmﬂmww definitions for the variety of purposes to be
6

served.
National members of the Scientific and Technical Sub-Committee
also briefly debated the subject ip 1967. The French delegate,
in submitting a working paper using the m@mwwmwlammmcﬂmambﬁ
appreach te 2 definition, suggested an altitude of 50 miles or
80 km. This was supported on the grounds of simplicity. It
was also moted that an alternative approach would be to define
spacial activities rather than to fix a boundary line.®” The
- igsue of definition was considered to be one of cummﬂn%.mm The
 gpokesman for Czechoslovakia pointed out that there would
undoubtedly be an increasing number of space activities over
time and that this would make it difficult to pursue the second
approach suggested by France.>? This position was gsupperted by
the Swedish delegate who forecast the development of mul tipur-
pose space objects. Sweden favored the lowest possible alti~
tude as the boundary between alr space and cuter m@mnm.mo A
Canadian working paper using a marhematical formula suggested
as alternative linear measurements a height above the Earth of
either 100 or &4 km.®! Italy suggested a height of 100 km. 52

I Iran favored the same mwmcﬂm.mw Both the United States and

. . . . L rae [
Argentina saw no Immediate need to arrive at & definition. *

Arguments favoring 2 limiting definition were Seen as: (1) It
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would preclude the making of unjustifiably large claims in the
name of national sovereignty to superjacent air space. (2) It
would avoid reliance on existing air law treaties allowing for
the contention that space activities violated natiomal air
space. (3) Conflicting claims as te the location of air space
boundaries could produce international tension and controversy.
{4} A definition would slliow for intermational ccoperation in
the use of the space enviromment and would encourage technolog-
ical innovations. Arguments against a definition at that time
were: (1) The absence of a definition had not produced inter-
national discord, and this development did not appear to be
likely. (2) An attempt to effect a definition might lead
States to make exhorbitant claims respecting boundaries. (3)
An overly high boundary would impede some space activity. (4)
If a high boundary were agreed to in a formal document, it
would be difficult at a later date to revise the boundary down-
ward, since States would not be willing to give up newly
acquired areas of national sovereignty. (5) Science and tech-
nology may demonstrate over time that increasingly lower
boundaries are feasible. This would be in the general inter-
est. {(6) The acceptance of an arbitrary line, which would be
difficult to monitor, might provoke a number of technical but
unverifisble ooaﬁwmwﬂnm.mm

At its 1968 meeting the Legal Sub-Committee took note of the
1967 Report of the Scientific and Technical Sub-Committee.®®
The latter indicated that it had not found it possible at that
time to "identify scientific or technical criteria which would
permit a precise and lasting definition of outer space."®? 1t
was further noted that "a definition of outer space, on what-
ever basis, was likely to have important jmplications for the
operational aspects of space research and expleration and that
it would continue its consideration of the matter at future
sessions."®® In 1968 the representative of Italy called atten—
tion to the relationship between scientific and techmical con-
siderations and these of a juristic nature. In accepting the
inability of the Secientific and Technical Sub-Committee to
identify at that time scientific criteria, he, nonetheless,
calied for a practical appreach to the subject. Since law was
not an exact science it was his view that "a practical conven-
tional definition could be reached, even if only on a temporary
basis, in order to avoid cenfusion and conflict.”"®® The repre-
sentative of France offered a formal definition to the effect
that "euter space shall be taken to mean space more than 80
kilometres above sea level."’’ Support for the French preposal
was dnnounced by Italy. Participating in the debate were the
representatives of Austria, Australia, Belgium, Canada,
Czechoslovekia, Poland, Sweden, the United States, and the
Soviet Union. While there was some support for the view that
the final definition should take conventional form, the
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majority of the representatives indicated that it would be pre-
mature to arrive at a definition at that time,’* Comparatively
little attention was given to the subject because of negotia-
tions relating to the subjects of rescue and return and liabil-
ity for damages.

At the 1969 meeting of the Legal Sub-Committee the representa-—
tive of Italy again urged the need to take a practical approach
to the subject of definition/delimitation in the sbsence of
fixed scientific criteria. In his view the 1967 Principlies
Treaty could not be suitably implemented without determining
the altitude at which national sovereignty ceased. In urging
the formation of a treaty on the subject he suggested that the
line '"should be set between 120 and 150 km which was higher
than the one proposed before. Such figures would have the ad-

. . vantage of leaving a greater margin for errors of navigation,

which might be particularly mnmmcmﬂﬁ in a region in which mno
tangible delimitation existed,"’2 During the same session the
United States again put forward the position announced in 1967
that the subject of delimitation was not an urgent one and that
it would be "premature to adopt any final conclusions."’® This
viewpoint received the support of several States particularly
on the ground that it was necessary, before taking a decision,
to have the benefit of whatever technical conclusions the
Scientific and Technical Sub-Committee might have arrived at.
At this time several references had been made to the possibil-
ity of an 80 km boundary line. Austria cffered the following
observation: "Satellites might be placed under the authority
of an international organization for activities carried out in
the interests of all mankind (reconnaissance, establishment of
meteorclogical stations, and so on) and would have to £ly over’
the earth at a fairly low altitude, below the proposed 80-km
limit; a legal system should therefore be provided whereby such
objects could fly around the earth without being charged with a
viciation of soveraignty, even if they flew at an altitude
below 80 km."”* The Legal Sub-Committee also received propo-
gals from Belgium and France that the Secretary-General should
prepare a background paper "en the guestion of the definjtion
and/or delimitation of outer space" taking into account all
relevant data.’® It was agreed that this assessment should be
made.”® At its 1969 meeting the Selentific and Technical Sub-
Committee did not consider this subject.’®

Although the subject of definition/delimitation remained on the
agenda of the Legal Sub-Committee during 1970 through 1%76 not
a great deal of attention was given to it. However, the sub-
committee was made aware in 1970 of a host of critical issues:
that were relevant to the subject. This tcok the form of a
detailed background paper prepared by the Secretariat entitled

“"he Question ef the Definition and/or the Delimitation of
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outer Space."’’

The 1970 and 1977 background papers consisted of a general
assessment of the issue, an examination of views expressed in
UN organs, an analysis of both the spatial and the functional
approach, and conclusions. The 1977 paper also .contained a
valusble specialized bibliography.

The background papers igentified 10 suggestions xelating to a
spatial approach to the subject. These were entitled: (1)
jemarcation based upon the equation of the upper 1imit of
national soveregignty with the concept of 'atmosphere™'; (2)
"Demarcation based on the division of atmosphere into layers';
(3) "Demarcation based on the maximum altibude of aircxaft
flight (theory of navigable air space)"; (4) "Demarcatiom based
on aerodynamic characteristics of flight instrumentalities (von
Rarman Line)"; (5) "Demarcation according to the lowest perigee
of an orbiting satellite'; (6) "Demarcation based upon the
earth's gravitational effects”; (7) "Demarcation based on
effective control"; (8) "Demarcation based uporn the division of
space into zones™; (%) "Demarcation based on a combination of
various spetial approaches and other proposals™; (10) "The
question in general of fixing a boundary between ailr space and
outer mﬁmnm.:qm The funetional approach, since its focus was
considered to be unitary, did not lend itself to a variety of
separate suggestions.”’

prief attention was given to the subject by the Legal Sub-
Committee in 1971.2°% 1t was not discussed during 1970, 1972,
and 1973, while in 1974 some delegates recorded their views in
the general exchange. Such topics as liability for damages,
the proposed Moon Treaty, and the Registratiom Comventionm pre-
empted all of the available time. In 1975 the subcommittee
gave attention to the subject with some representatives expres—
gsing the need for an early consideration of the matter.®! In
order to assist in a further understanding of the problem the
Secretariat published a study in 1976 prepared by a working
group of the Committee cn Space Research (COSPAR). 1Ia the
report it was acknowledged that new data had somewhat modified

former conclusions as to the lowest perigee of a space ovumnnmm

At its 1076 meeting the Legal Sub-Committee allocated portions
of two days to a consideration of the issue. The representa-—
tive of France stated that "the need for = definition and de-
limitation of outer space had not gseemed evident, for it had
been felt that the meaning of the term was clear and that it
could not give rise to differences of view."®? However, he
perceived forces producing changes of attitude, Among these
was the increase in space activities which was mnecessitating
the making of distimctions between air and space law.
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Moreover, there had been diversifications “in space activities
necessitating a "precise' delimitation of alr space and outer
space. Technological advances were predicted. It was his
further view that a considerable amount of time would be re-
quired to obtain a formal agreement, and that a set of approved
prescriptions would be required so that unilateral decisions of
questionazble value would not be applied to the settlement of
disputes., He dismissed the argument that it was impossible to
define cuter space because the concept was too vague. He pro~
posed the following methodology: ''Identify the common elements
emerging from the views expressed and the proposals put for—-
ward, define a set of problems and esteblish provisional
criteria for definitions, and then go inte each concept more
deeply as a means of tackling the substance of the ﬁHOUHmE.:m:

At the same session the representative of Italy observed that
one method for obtaining a definition would be to proceed
empirically. Another would be to attempt a definition on an

a priori basis. Although Italy had previously suggested a
boundary at the 90 km height, it was submitted that technologi-
cal innovations favored an empirical approach. Nonetheless, it
was considered that national economic and political interests
would have to be weighed and that there was at that time an
urgent need for a thorough discussion of the matter.®® The
representative of Argentina reminded the subcommittee that the
COSPAR working group had concluded that gatellites placed in an
elliptical orbit ccould retain a positicn between 90 and 100 km
above the Earth's surface, and that this had resulted in a
recommendation of a 100 km boundary. However Argentina consid—
ered it necessary to gain more scilentific and technical data
before arriving at a decision.®® The representative of Belgium
called attention to a working paper that had been submitted by
his country to the Scientific and Technical Sub-Committee
entitled "Natural Boundaries in Space.” Belgium proposed a
definition based on aercnomic considerations, namely, on the
physical composition of the various atmospheric layers sur-
rounding the Earth. This had resulted in a proposal for a
boundary at 100 km even though the methodoleogy was not the same
as COSPAR's lowest perigee mvwwomnr.mq

At the 1976 meeting of the Legal Sub-Committee the representa-
tive of Tran stated that the meed for a definition had become
relevant by reason of the terms of the 1967 Principles Treaty
which rendered the conmcept of national gsovereignty inapplicable
to outer space. Further, since the COPUQS sponsered treaties
had not included spatial definitions, there was 2 need to clar-
ify the scope of the applications of these instruments. He
also called atiention, as others had done, to the fact that the
COSPAR proposal has fixed an outer limit for outer space at the
apogee or the orbit of the Moon, pamely, 384,000 km. His
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concern was more for a fixing of the lower than the higher
1imit.?% At the same meeting the representative of Indonesia
noted that the nature of the many different activities being
carried on in outer space made the matter of definition an
important one even though Article 7 of the 1967 Principles
Treaty had implied the existence of a boundary between air and
outer space. He rejected the need for an upper boundary for
outer space saying there were but two zones. These consisted
of the atmosphere and outer space, Aftention was called to the
following criteria: "first, the definition and delimitation of
outer space must be based not on a particular altitude, but on
the requirements of outer space technology; that could be
achieved through closer co—operation with the Scientific and
Technical Sub—Committee. Second, a fixed classification of
cpace flights was essential for the future development of outer
space activities. Third, the geographical scope of regulations
governing air space and outer space should be clearly defined,
especially since spacecraft must sometimes pass threugh the
national air space of a third State before reaching outer
space."®?® The Legal Sub-Committae in 1976 heard varying opin-
ions on whether this subject should be treated as a priority
agenda item at that time.?°®

During the period of 1970 through 1276 the Scientific and
Technical Sub-Committee gave almost no attention to the defini-
tion/delimitation issue. It was only in 1976 that the sub-
committee took note of the view expressed by COPUOS that 1t
could assist the Legal Sub-Committee im clarifying.the defini-
tion/delimitation problem. This led the subcommitiee to
express a willingness ko be of assistance, but indicated that
it was in need of "more specific guidance regarding the pur-
poses for which these criteria should be reviewed."??

From 1970 through the 1976 meeting of COPUOS priority was given
to obtaining agreement of a Damages Convention, on remote
sensing, on direct broadcasts, and on the Moon Treaty. The
peaceful uses of the space environment during this period had
been neither helped nor hindsred by the absence of an agreement
fixing the boundaries between air space and outer space. There
was a disposition on the part of many States To allow practical
scientific and technologicali-éapabilities to control the
impulses urging an a pricri formal definition. Until somewhat
more definitive facts were at hand it was considered that there
was mo reasen to assign the highest priority to the subject.
Although the foregoing facts and influences had not induced
COPUOS to assign & priority to an assessment of the issue of
definition/delimitation, this did not mean that many of the
same or similar interests and values had not been under comsid-
eration. These had taken the form of challenges to the free
and equal use of and free access to the space environment.
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6. CHALLENGES TO THE FREE AND EQUAL
USE OF AND FREE ACCESS TO THE
SPACE ENVIRONMENT

The formal guarantees of free and equal exploration, use, and
exploitation of and free access to the space environment con-
tained in Article 1 of the 1967 Principles Treaty have long
been considered to be among the most important provisions of
the Treaty. Although the conduct of space activities by the
space-resource States, both before and following the entry inte
forece of the Treaty, fully complied with the terms of the
agreement, yet the Treaty did not proevide a formal definition/
delimitation of cuter space. The absence of a defined bound-
ary, measured, for example, from a given height above the
ocean, has allowed for the assertion of preferential claims to
spatial areas and the resources located within such areas.

.Hﬁmwcmsnwﬁm the outlook of some States have been both the pre-

visions and omissions of the Principles Treaty and also Article
33 of the 1973 International Telecommunication Convention.
Paragraph 2 of that Article stated that '"In using frequency
bands for space radio services Members shall bear in mind that
radio frequencies and the geostationary satellite orbit are
fimited natural resources.'’? Paragraph 2 also provided that
such resources "must be used efficiently and economically so
that countries or groups of countries may have equitable access
to both in conformity with the provisiens of the Radio Regula-
tions according to their needs and the technical facilities at
their disposal."®?

The foregoing provisions raise substantial questions relating
to the meaning of that part of par. 2 of Article 33 reading
"seostationary satellite orbit are iimited natural resources."
First, it must be determined if the expression "geostaticnary
orbital position” is to be preferred to "geostationary orbit."
Second, there is a need to clarify the meaning of "limited,"
"natural," and "resources.'" These terms, particularly in the
context of claims for exclusive national rights relating to the
use of geostatiopary satellites, must take account of Articles
1 through 3 of the Principles Treaty.

a. Nomenclature: Geostationary
Orhbit vs. Geostationary
Orbital Position

A choice needs to be made between the terms geostationary orbit
and geostationary orbital position. Both expressions have been
frequently employed. For the reasons given below it has been
concluded that "geestationary orbital position” is both more
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descriptive and precise. This term more specifically identi=-
fies the spatial area occupied by each space object as it comes
under the influence of natural snd man-made forces following
its entry into orbit. As the result of the imteraction of
these combined forces the space object is in orbit. Eowever,
because the space object has a relationship with other space
objects—both natural and man-made--it can be best identified
by calling attention to its orbital situs.

Since each space object is situated in a specific position both
in respect to other space objects and to the Earth, Sum, and
Moon, at the beginning it was common to refer to the occupancy
of slots, segments, and arcs in the orbit. The fact of orbit-
ing has also been described as being "essentially a regime of
satellite flight paths. . . 9% pcceptance of the term “geo-
stationary orbital position" can be supported by the fact that
human influences can control natural forces affecting the
orbital path of a space object. The result of such control has
been to impose on a satellite in orbit a much more specific
position than would be the case where no such humah influences
were at work.

Attention has increasingly been called to the use by such ob-
jects of a given position iIn the totality of the geostationary
zrea. Such use, and the occupancy of given but not absolutely
fixed positions, has been affected by both natural and man-made
influences. Thus, it has been peinted cut that natural forces
include the attraction of the total mass of the Earth, the
oblateness of the Earth, the ellipticity of the equator, the
attraction of the Moon and the Sun, and solar radiation pres-
gsures.?> Human influences include the selection of the amount
of energy to be employed in the launch of the space object, the
design of the vehicle including the determination of its mass,
and the pre-launch selection of the pogition te be occupied by
the cbject, as well as other scientific and technological con-
siderations. It is the combination of all of these forces
which aliows for the maintenance of a consistemnt, but not an
absolutely fixed, position in outer space.

With the successful placing of space objects intc geostationary
orbit attention has been increasingly called to the use by such
objects of given positions in the totality of the geostationary
area. FPor exzample, in referring to the success of telecommuni—
cation systems, it has been mnoted that they are emgaged in "the
use of the geostationary orbit.”®® Such specific uses of given
aress has resulted in the emergence of the terminology ''geosta-
tionary orbital @omeHoﬂm.:mq Acceptance cf this expression
car be drawn from the observation that "eme canmot speak of the
orbit without a mmﬂmHHwﬁmu:mm or the view that an orbit is
"something more than a mere route for satellites," and more
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accurately described "as a region in space. When the term
"srbital slot" was more commonly used than it now is, that
expression focused on the "particular segment of space along
the gecstationary orbit into which a satellite may be placed
without causing interference to other satellite systems.'°®

Each space object in the system in fact occupies a discrete
spatial and unigue geographical area., In doing so it is imn a
position in the flight path or orbit in the totality of the
geostationary area. Thus, while "geostationary orbit" has
achieved common use, it is submitted that what is intended by
such language is the use by space cbjects of positiens in the
geostationary orbit, . g., geostatiomary orbital positions.
This approach received the approval of the ITU in 1973 when
Article 10.3 of the Comvention assigned to the Internmatiomal
Frequency Registration Board the duty to effect "an orderly
recording of the positions assigned by countries to geostation-
ary satellites.'

An zssessment of the context in which the texrm "geostatiomary
orbit" has been employed, with the accompanying emphasis on the
utilization of space ohbjects in a relational context, allows
for the conclusion that what is more specifically meant is that
the space cbject, while at a height of 22,300 miles, is in or
occupies a geostationmary orbital position. The descriptive and
functionally correct term "geostationary orbital position' will
be accepted. 1In doing so it should be pointed cut that this
expression has been increasingly used at the meetings of COPUOS
and the ITU as well as having received both express and
implicit suppert by commentators.

b. Nomenclature: The Meaning of
"imited,” "Natural," and
"Resources"

The meaning to be accorded te the foregoing terms contained in
Article 33 of the ITU Convention will measurably affect the
claims by States to access to and use of the geostaticnary
orbital position. The term "limited" as applied to geostation-
ary orbital positions must be interpreted in the light of
possible physical limitations on the numbér of space objects
that can function efficiently 2t one time when such objects are
in geostationary orbital positions. When the joint factors of
functional efficiency and the physical number of space objects
which can be accommedated at one time are properly assessed,
certain comclusions can be drawn. Affecting these considera-
tions are the physical areas that are available to geostation—
ary satellites, and of major importance, the dynamic science
and techmology which allows for effective station-keeping.
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Past assessments of the number of geostationary satellites that
might be functionally efficient at any one time have been
impeded by a "string of pearls" apalogy. This approach, which
has been mechanistic and unrelated to space sclence and tech-
nology, had assumed that it was necessary to lock geostationary
satellites into locations separated by two degrees at a dis—
tance zbove the Rarth of exactly 22,300 miles. More recently
it has been accepted that such an znalogy, based on such compu-—
tations, was sericusly in error. However, the experts have not
been able, particularly in the light of scientific and techno-
legical developments, to indicate precisely how many space
objects can be in geostationary orbit at a given peint in

time. 10t

The capacity of the space enviromnment te accommodate efficient—
ly operating geostationary satellites is affected by the fact
that such space objects are not all in the same circular orbit.
Gehrig has pointed out that "the space occupied by geostation-
ary satellites is an annulus-like three~dimensional gorrider in
which satellites travel at different speeds, altitudes and
inclinations to the plame of the Earth's maﬁmwow.:yow He con-
ciuded that generally "the availability of physical space is
not a matter of concern.'!'?? However, "orbit limitation is a
problem of electromagnetic interference between satellites
using the same frequency band of the radio mwmnﬂﬂma.:por This
has been supported by the statement that "the saturation of the
geostaticnary orbit is determined by the limited number of
communication channels which are available.™®® However,
agsumed technical limitations on the number of space objects
that can occupy geostationary orbital positions, and the Iinked
use of the radio spectrum, can also he discounted with the
emergence of antenna farms on board satellites as well as
developments relating to laser and microwave heams. "t

Other commentators have also reached the conrclusion that tech-
nological innovations would render a space object more versa-
tile while occupying an orbital position. Thus, Ferrer has
indicated that the mmOmnmﬁHo:mﬁw orbit "is not a natural
limited resource.”®®? Tt has alsc been pointed out that
neither the geostationary orbital position nor the radio spec-
trum are limited in the same way that non-renewable resources
are restricted.’’® Because these resources are constantly
renewing and are non-depletable, it has been noted, if they are
to be effectively and economically used by a State or a commun-—
ication's service, that "cooperation and coordination with
other “States and services"” would be Hmmﬁwﬂmm.pom

In determining whether the gecstationary orbital pesitiomn is
limited it is necessary to be aware of the perfection of
station~-keeping procedures by launching States. This technique
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allows for the presence of a very large number of space

objects iIn geostationary orbital positions at any given time.
Consequently the continuing advances of modern science and
technology, coupled with current management practices, has
provided some evidence of the fact that such orbital positions
are not nearly so limited as some have imagined. Perhaps it is
more accurate to say that orbital positions, from the point of
view of effective use, are more finite than limited.

The issue has also been raised whether the geostationary orbit-
al position is a "natural" resource. In the absence of a
formal definition/delimitation of suter space and following the
rejection by equatorial States of the view that customary
international law has fixed a low boundary between air space
and outer space, these particular States have considered that
they possess national sovereignty over "natural” resources con-
sisting of geostationary orbital positions within the geosta-
tionary orbit. The space-resource States, on the other hand,
have taken pains to point out that sciemtific facts do not
support the contention that such orbital positions are totally
Ynatural’ resources, since the presence of satellites in such
positions depends on more than simply natural causes, While it
is true that the area in which a space object is engaged in
transit is a part of the natural environment, yet it is not
necessary Lo treat the orbital positiom as a natural resource.
Thie is because the use of the position is not exclusively
related to the gravity of the Earth and other celestial bodies
affected by the forces of gravity.

Equatorial States in December, 1976, in support of their claims
of sovereignty to areas occupied by the geostationary space
objects of non-equatorial States, asserted that the existence
of the orbit depended exclusively on its relation to the gravi-
tational phenomens generated by the Earth.!!® This assessment
of the factual situation came under attack by the U. S. repre-
sentative to the Legal Sub-Committee in 1977. At that time it
was pointed out that the assertion that a geostationary orbital
position possessed a speeial physical relationmship to an under-
lying State was without foundation in scientific fact. The

U. S. representative stated: ''The characteristics of the orbit
are dependent to a substantial degree not only on the gravita-
tional field of the Earth but also on the velocity, altitude
and azimuth of insertion of the satellite. The gravitational
field around the Earth is derived from its total mass and,
except for small effects, is independent of the detailed
characteristics of the Earth's surface. TIf gravity were the
exclusive force acting on a satellite in geostationary orbit,
the flight path eof that satellite would be a vertical drop to
the surface of the Earth. We know, of course, that this is not
what happens."!!! Because the equatorial States had placed
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heavy reliance on the alleged physical relationship between the
space object and the subjacent State the United States observed
that in the geostationary orbit, as in others, "the satellite's
path through space is not determined by any single factor but
rather is affected by a combination of factors, including at
least the energy imparted by the launch vehicle, the mass of
the spacecraft, the altitude at which it moves above the Earth,
the forces of gravity of the Earth, the Moon and the Sun, and
the radiation pressure of the Sun. Consequently, the geosyn-
chronous orbit is essentislly a regime of satellite flight
paths, not a physical natural resource."*'? Thus, the United
States asserted that there was neither a valid scientific nor
legal basis for a unilateral claim of exclusive national
sovereignty over the geostationary orbit. The legal premise
was that the codification of the practice under the 1967
Principles Treaty had resulted in principles applicable to the
geostationary orbit. All of these reasons precluded the making
of "any claims of national sovereignty over that .orbital posi-
tion.™**? Reference wag also made to the fact that the intro-
duction of the term "use" into Article 1 of the Principles
Treaty had been effected to insure that space activities would

consist of more than sciemtific exploration. Thus, the conten-.

tion of the equaterial States that the 1967 Treaty contained a
gap or omlssion relating to commercial satellite comnmunications
activities was considered to conflict not only with the terms
of the treaty but also the intent of the drafters. Such a gap
was held to be bHoth non-existent as well as an undesirable
prospect for the future,t'*

In 1978 the foregoing position was affirmed at the highest
level in the United States. In a White House Press Release it
was stated that "The Umrited States rejects any claims to
soverelgnty over outer space or over celestial bodies, or any
portion thereof, and rejects any limitations on the fundamental
right to acquire data from space.”'!® The release also stated:
"The United States holds that the space systems of any nation
are national property and have the right of passage through and
operations ia space without interference. Purpeseful interfer-
ence with space gystems shall be viewed as an infringement upon
sovereign rights,"!1®

Interestingly, prior to the issuance by the equatorial States
of the Bogota Declaration on December 3, 1976, the United
States had advised Colombia that its proposed action would
viclate existing international law. Thus, on October 21, 1976,
the U. §. Ambassador to Colombia had notified the Colombian
Ministry of Foreign Relations that exclusive claim to a geosta-
tionary orbital position founded merely on a physical relation-
ship between that position and the Earth was not viable., It
was also noted that the 1967 Treaty contained the expression
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"uge," and this had been designed to allow for peaceful commer-—

cial uses of the space enviromment. It was also clearly stated

that the decisiomns of the ITU had established no precedents

respecting monopolistic uses, since the ITU's technical radio
e

regulations "in no way endorse or furnish any basis for claims
of national sovereignty over those locations ot orbits.'!7

While it is true that the area in which the space object is
engaged in transit when in a gecstationary orbital pesition dis
a part of the natural environment, yet it is not necessary to
treat the orbital position as a natural resource. As noted,
this is because the use of the position is not exclusively
related to the gravity of the Earth. Further, the position is
not dependent on the political boundaries marked cut on the
surface of the Earth.

There has been a general predisposition to accept the view that
the orbital position is a "resource' despite the differences
respecting the issue whether it is an internmational or a
national resource. This conclusion has been attributed to the
characterization contained in Article 33 of the 1973 ITU Con-
vention,'!® Thus, upon analysig the language of Article 33 can
be deemed to control the relations of the members of the ITU.
However, in the larger sense there are serious difficulties in
accepting the proposition that the geostaticonary orbital posi-
tion is either a substantially limited or a totally matural
resource.

As a result of the opposing peositions of the equatorial States
and the space-resource States considerable attention has been
giver since 1976 to policy preferences. The space-resource
States have vigorously identified their preference for free and
equal exploration, use and exploitation of and free access to
outer space. Some of the non-resource States have expressed a
preference for allccaticns to them by the ITU of orbital posi-
ticns. The equatorial States from 1975 onward, and with
increasing vigor after December 1976, asserted monopelistic and
sovereign claims to the geostationary orbit and the orbital
positions located in this spatial area.

c. Challenges at the ITU Relating

to the Use of Geostationary
Orbital Positions

The ITU, rather than COPUOS, was the first international forum
to turn its detailed attention to the use of geostationary
orbital positions. The ITU, because of its concern for the
efficient and economical use of both radio frequencies and the
geostaticnary satellite orbit and equitable access thereto by
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countries,!!? has given substantial attention to the use of the
geostationary orbital positdion.

In keeping with its function of providing a coordinating pro-
cess for the allocation of radio frequencies, including those
used in comnection with space ebjects, the ITU convened & World
Administrative Radio Conference, Space Telecommunications

(WARC ST) in 1971.%%% Because of the practical relationship
between space telecommunications and the geostationary orbital
position the 1ITU was authorized by its members to undertake to
dezl with the use of the latter.

Two options were available to the 1971 WARC ST respecting use
of the geostatiomary orbit. First, the ITU could have been
empowered to allocate an orbit upon mvwwwomﬂwony_mdmn‘nwocmw
the applicant State might not have the capaclty to use it.
Secondly, and in the view of States which considered the first
option to be wasteful, there was the possibility that a State
might make use of the orbital pesition, subject te the duty to
relocate the space object as required. The second option was
accepted as a voluntary procedure, pursuant to par. 639 AF of
Spa-2 of the 1971 Wmmcwmﬁwoﬂm.pwp Thus, pursuant to par. (®),
if difficulties were to arise because of over use of the orbit,
consultation could take place to "explore all pessible means of
meeting the requirements of the requesting administration, for
example, by relocating one or more of its own geostationary
space stations involved, or by changing the emissions, fre—
quency usage (including changes in frequency bands) or other
techniecal or operational nwmﬂmbnmﬁwmnwom.:uww Pursuant to

par. (c}, if the foregoing proeedures failed to resolve diffi-
cultles among potential users, the concerned States were to
"together make every possible effort to. resolve these diffi-
culties by means of mutually acceptable adjustments, for
example, to geostationary space station locations and to other
characteristics of the systems involved in order to provide for
the normal operation of both the planned and existing
m%mmmam.:PNw

The 1971 WARC ST in Resolution No. Spa 2-1,'2% nowever, did
accept the view that the registration with the IFRB of a
national assignment of a radio frequency would mot establish
any permanent priority for the registrant over a particular
frequency. The Resolution, entitled "Relating to the Use by
all Countries, with Equal Rights, of Frequency Bands for Space
Radiocommunication Services," linked the subjects of radio
frequencies with satellite orbital slots.

In the preambulatory provisions of the Resolution it was noted
that "all countries have equal rights in the use of both the
radio frequencies allocated to various space radiocommunication
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services and the geostationary satellite orbit for these
services." The Preamble also referred to the view that 'the
use of the allocated frequency bands and fixed positioms in the
geostationary satellite orbit by individual countries or groups
of countries can start at various dates depending on require-
ments and readiness of technical facilities of countries."”

The States then resolved:

1, that the registration with the ITU of frequency
asgignments for space radiocommunicaticn services
aznd their use should not provide any permanent
priority for any individual country or groups of
countries and should not create an obstacle to the
establishment of space systems by other countries;

2. that, accordingly, a country or group of countries
having registered with the ITU frequencies for
their space radiocommunication services should take
all practicable measures to realize the possibility
of the use of pnew spatce systems by other countries
or groups of countries so desirimg. . . L12s

This Resolution was designed to promote the "cecordinated use of
the special frequencies available for satellite systems,'''Z®
The foregoing Resolution has been construed to mean that regis-
tration of national assignments with the IFRB dees not accord
to the registrant a permanent priority concerning the register-
ed frequencies. Thus, Rankin has concluded that "registration
of a space services frequency assignment with the ITU does not
provide the individual registrant with any permanent priority
claim over that particular frequency, and that it is not to be
viewed as a barrier to the establishment of space systems by

other countries!!?’

Support for this viewpoint is also found in Recommendaticns of
the 1971 Conference. Thus, Recommendation No. Spa 2-1 entitled
"Relating to the Examination by World Administrative Radio
Conferences of the Situation with Regard to Cccupation of the
Frequency Spectrum in Space Radiocommunications" 28 accepts the
proposition that nation-states should be enabled to establish
the telecommunication links which they deem necessary. This
view is based on the conclusion that "technology is steadily
and rapidly evolving and that the best possible use should be
made of resources in space radiocommmications."!2? The rule
of priority rights to frequencles is conditioned by the judg-—
ment that such frequencies must be used in the "most efficient
manner possible consistent with developing technology and that
such assignments are relinquished when no longer in uge, 3!
The focus of this Recommendation was clearly on the efficient
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and economic use of radio frequencies. Thus, the ITU Adminis-
trative Council was invited to seek consideration by the next
World Administrative Radio Conference of "oll aspects of the
use of the frequency band(s) concerned including, interalia,
the relevant frequency assignments recorded in the Master
International Frequency Register and to find a sclution to the
vHovaB.:HwH

In keeping with the terms of Article 33 of the ITU Convention
an attempt was made at the ITU Conference in 1973 to extend the
powers of the ITU beyond the ministerial function of allocating
the radio frequency spectrum S0 &8 also to encompass . alloca-
tions of the geostationary orbit. If this move had been
successful it would have empowered the ITU to allocate the use
of such orbits to regions in the same fashion that the ITU has
Leen allowed to zllocate the use of radio services to regions.
The regional allocation of radio services includes fixed,
mobile, broadcast, aeronautical, maritime, and mﬁmmm!vmmma
frequencies. There are three such regions, and within each
region the affected States make the final assignments. It is
the function of the States which are members of the ITU, to
make the actual assignments of frequencies., After a State has.
made such assignments it netifies the International Frequency
Registration Board (IFRB) of the ITU of the action that has
been tzken. It then becomes incumbent on the IFRB to record or
register the national mmmwmﬁamﬂﬂ.pum A 1973 proposal of Israel
would have extended the powers of the ITU to allocate geosta-
tionary orbital pesitions and also to register the positions
occupied by States at the geostationary level.

The acceptance of the Israeli propesal, relating to the alloca~
tion by the ITU to States of geostatiomary orbital positions,
would have modified the traditional practices of States, pursu~
ant to the 1967 Principles Treaty, of assigning for use on a
unilateral basis the orbital positions best suited to their
needs and on the basis of the technical facilities at their
disposal. Resource States, inciuding the United States,
oppesed this portion of the Israeli proposal, and ultimately it
was tabled. However, that portion of the proposal relating to
the registration or recording of orbital positions was adopted.
In 1973 Article 10, par. 3, of the ITU Conmvention dealing with
the functions of the IFRB was amended so as to allow the TFRB
to effect "an orderly recording of the womwnwonm assigned by
countries to geostationary eatellites.'?®® Further, the LFRB

smm,mﬁﬂUOHHNmm to furnish advice to members Meith a view to the

equitable, effective, and econotrical use of the geostationary
satellite orbit," and it was instructed to perform any addi-

tional duties "econcerned with the . . . utilization of the geo-

stationary orbit. . . 134 The regult of the 1973 delibera-

tions was that the ITU was not empowered to make allocations of:
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oﬁvwnmw positions, but it was allowed to engage in the function
mm.ﬂmeMﬂmHHﬁm such positions as States acting on their own
initiative assigned to their national cperating entities.

The 1973 Conference, by emphasizing in Article 33 of the Con-
vention the freedom of access by States to the space environ-
Bmdﬁ,.mmdm its support te Articles 1 through 3 of the 1967
Principles Treaty. The 1973 Conference by according new powers
to the IFRB did not impose constraints respecting the free and
mmcmw use by space objects of the geostationary orbital posi-
tion, The ITU was not empowered to allocate, regulate, or -
trol the use of orbital positions, : ’ «on

The HHG hosted the World Administrative Radio Cenference
Breoadcast Satellite (WARC BS) in 1977. The wmﬁnwnwﬁmnHﬁm
mmmﬁmm concluded that a planning principle should be estab-
ﬁymﬁmm in Region 2, consisting of the Americag. This principle
indicated that States in that region "have the right of moomwm
to the geostationary orbit spectrum in order to fulfill their
Hm@cwﬂmsmﬂnm.:pwm Since Article 33 of the ITU Coanvention
establishes the right to "equitable access,'" the 1977 decision
cannot be construed to create preferential rights for States

If anything, the quoted language is supportive of the free mwa
equal use and free access provisions of the 1967 Principles
Treaty. This decision was consistent with the ITU's position
that the gecstationary satellite orbit, like the radio-
frequency spectrum, was a natural resource "to be exploited for
the benefit of all and are not subject to appropriation.'t?®?

ﬂﬂ Hmuq nWm.HHd emphasized that the generzl principles govern-
ing its activities included "the effective use of the orbit/
spectrum and the equal rights of all countries.” It should be

" noted, however, that at the 1977 WARC BS Conference the ITU

Bmmw plans for submissions te the 1979 World Administrative
Radio Conference of a proposal, which, if accepted, would allow

.nrm.HHd to allocate geostationary orbital positions, as well as
radio frequencies to Region 1 and 3 States for channels in the
_Hw Gllz vms&. The 1977 Conference also prepared a "Plan" for
‘the consideration of a Region 2 Conference prior to 1982 in

which the Conference would be asked to allocate radio spectrums

An the 11.7-12.2 GHz band and orbital positions at geostation-

‘ary levels that would not be in conflict wi i
e ct with others previously

‘The ongoing challenges on the part of certain equatorizl States

Hmmwmmwwsm geostationary orbital positions were reflected in
ﬁwm mpnm$ Protocol of the 1977 Conference. 8ix of the original
gignatories to the 1976 Bogota Declaration were joined by

‘Gabon. Not joining in the 1%77 Protocol were Brazil and

Indonesia. These seven countries stated that they were not
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bound by Conference decisions regarding the location of geo-
stationary satellites in segments of the orbit over which they
claimed sovereigm rights. They claimed that the use of such
orbital positions would require the prior comsent of the subja-
cent State and would be subject to their municipal laws. They
also reserved the right to take steps lawful under their
respective constitutions to preserve and secure the cbservance
of their merﬁm.wmq

The ITU was again asked to deal with the right to have access
to gecstationary orbital positicns at the 1979 WARC. In Reso-
lution BP, entitled "Relating to the Use of the Geostationary
Satellite Orbit and to the Planning of Space Services Utilizing
it," the decision was taken tc convene another WARC not later
than 1984. The agenda of that conference was to:include means
to obtain "equitable access to the geostationary-satellite
orbit and the frequency bands allocated to space m%ﬂéHnmm.:me
Despite the ITU's continuing interest in the allocation of geo-—
stationary orbital positions, which is based on the fact that
critically important radio and television transmissions do, and
microwave transmissions of solar energy in the future might,
emanate from space cbjects at geostatiomary heights, .a number
of reasong have been advanced why the ITU should not engage in
cuch alloeative activity. First, the first three Articles of
the 1067 Principles Treaty would have to be reconsidered with

a view toward their amendment, 1f an organization wére to be
granted authority to allocate orbital positioms. Further, such
an instrumentality would have to be equipped not only with a
very high degree of technical competence, but it also would
have to possess a considerable amount of political authority,
particularly if the issue of compliance with allocations were
ever raised.

Second, there is the possibilirty identified at the 1971 WARC ST
Conference by the United States that an orbital allocation
Myould inhibit the development of the geostatiopary orbit as a
natural resource.??

Third, as was urged by the United States in 1971, an allecation
plan would possibly have a "detrimental effect on the conserva-
tion of the geostaticnary orbit.'"'*? Tt was feared that a pre-
mature and even excessive amount of regulation could thwart
innovative uses of space objects and might even impose con-
straints cn their development.

mocwwrw as suggested above, an institutionsl allocation of a

permanent orbital position would violate the free and equal use

and free access provisions of the 1967 Principles Trealy and
also the prohibition against a national appropriation by claim
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of sovereignty or by any cother méans. An interference with the
free and equal use and free accéSs provisions of Articles of
the Principles Treaty by the ITU #s prohibited by the expres—
gion "by any other means" contained in the same Article.

Finally, the destruction of the free and equal use regime by
the granting or establishment of private property or public
govereigrnty preferences would render unnecessary any attempt at
achieving a2 definition/delimitation of outer space. The effort
to secure a boundary is based on the proposition that the
mmmﬁHmw mﬁmw mvm¢m the preoposed boundary would be subject to
the res comminié principle. The establishment by an interna-
ticnal organization of exclusive priorities or preferences for
space objects engaged in geostationary orbits would not OWH%
viclate the free and equal use concept at that level. It would
also allow for the allocation of comparable preferences or
priorities at lower levels. If this were to be the case, ex-
clusive operating areas would come into being. Although fixed
by the ITU, such allocations would have the same quality of
exclusivity as in the case of a national assertion of sover—
eignty in all areas superjacent to the claiming State. A
boundary between soverelgn air spacé and outer space would not
be required if a State were to be accotrded in outer space those
exclusive rights which appertain to sovereignty.

d. Challenges at the UN Relating
to the Use of Geostationary
Orbital Positions

(1) Occasional challenges between 1969 and 1976. With the
development of telecommunication satellite systems in the
1960s, feollowing the successful ascent of Syncom 2 to a geo-
mﬂmmHome% 0wwwﬁmw position in July, 1963, concerns developed
respectifg the duration of such space objects in geostatiomary
orbital positions. BSpeculation developed whether the use of
such spatial areas might give ribse to claims by launching
States that would run contrary to the prohibitions against the

‘acquisition of Sovereignty contained in Article 2 of the 1967
Principles Treaty.

.ﬁWHm concern surfaced at a meeting of the UN Working Group on
=DBS in June, 1569. ‘The French representative in calling atten-
‘tion to the rule of non-appropriation stated that "the very use
“of geostationary satellites cam be regarded as an Tappropria-
“tion' of the equatorial orbit which is a privileged portion of

ikl

space., The French view, that such a thing as de facitc
“occupation might be permissible, led to an expression of the
~views of the United States in which a clear distinction was
.made between the use of an orbital position and the
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appropriation of it. It was the U. S. position that "the use
of space or a celestial body for activities that are peaceful
in character and compatible with the provisions of the Cuter
Space Treaty is, by definition, entirely legitimate. Using a
favorable orbit for a legitimate activity cannot reasonably be
classified as a prohibited natiomal appropriation in the sense
of Article 2."!'%? Subsequently the French conclusion was seen
as inadmissible under both treaty and customary law since '"the
prohibition of the Space Treaty refers to appropriation by
means of use."'*® However, the U. §. position was criticized
by a Soviet writer on the ground that, even though space activ-
ities were pursued with a "peaceful mwa.: the use of geosta-
tionary orbits might still be subject to other limitations.!*"

The successes being achieved by way of satellite communications
led to a brief comsideration of geostatiomary orbital positions
by COPUOS in 1974. 1Im its report it tock mete of changes made
in 1971 by the WARC ST radio regulations, which became opera-
tive in 1973. GCOPUOS acknewledged that the new regulations
included provisions '"to ensure that the positions of satellites
launched into geostationary orbit can be adjusted, if neces-
sary, to accommodate future uses of the orbit by other satel-
lites."%5 In 1975 the UN Secretariat prepared a study
entitled "Reports Pertaining to the Use of Satellites of Posi-
tions in the Geostationary Orbit."'*® It contained statements
supplied by ICAO, WMO, and the ITU, The latter called attention
to Resolution Spa 2-1 of the 1971 WARC ST and particiularly to
"studies and standardization relating to the uses of the geo-
stationary satellite orbit." 47

In 1975 Colombia, an equatorial State, aware of the presence of
non-Colombian telecommumications satellites in geostatiomary
orbital positions above eguatorial States, initiated a campaign
seeking to deny to such space objects the right to make use of
such positions. In an address to the members of the First
Committee of the Gemeral Assembly on October 13, 1975, the
Colombian representative, relying on the provisions of Article
33 of the 1973 ITU Convention, asserted that the geostationary

orbital "arc" was a matural resource. This was followed by the

contention that the matural resource appertained to the subja-

cent State, In the case of Colombia it was a part of the third

dimension of the sovereignty of that State.'*® Proceeding on

the premise of national sovereignty over the geostatiomary
orbital position, the statement was made that it was within the
power of Colombia to implement a moratorium on the allocation
of orbital positions pending the conclusion of international
agreements regulating the subject. The Colombian representa-
tive also stated that no mention of a geostationary orbit rma
been "included in the conception of outer space alluded to
in . . ." the 1967 Principles Treaty.'*? This expression of -

~on
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dissatisfaction with the terms of that agreement was the first
formal challenge to the free and equal exploration, use and
exploitation and free access provisions of the basic space law
treaty. Colombia advanced the same theme at the First
Committee of the General Assembly again in 1976. Support for
the Colombian proposals was expressed by both Ecuador and by
Panama.!®®

(2) Sovereign claims to the orbit resource: The Bogota Decla-

ration of December 3, 1976. As described above in connection
with the definition/delimitation debate, one way to dinvalidate
the free and equal exploration, use, and exploitation and free
access regime of the 1967 Principles Treaty would be te estab-
lish private property or public sovereignty preferences in
thoge areas immediately superjacent to national territory and
above sovereign air space. A second means to eliminate the
problem of definition/delimitation would be to allow for the
establishment of sovereign and preferential rights over the
natural resources of outer space, including acceptance of the
contention that the geostationmary orbital position is not only
a natural resource but alsc a limited natural resource.>®!
Both approaches were formalized on December 3, 1976, by the
principal equatorial States in their Bogota Declaration. In
this document they asserted sovereignty at heights where geo-

. stationary space objects are engaged in orbit as well as over

geostationary orbital positions. In this manner they announced
positicns in conflict both with the terms of the Principles

- Treaty and with the proposals before the ITU relating to the

use of orbital positions. In their declaration they identified
their™ outer space as consisting of areas in which space ob-
jects are presently in free orbital tramsit. Since satellites
orbit freely above the 100 km height, the claim of the Bogota

- 8tates may be interpreted as a rejection of efforts to achieve

a low boundary above which at any point space objects have
traditionally beern in orbit. Such a coanclusion would be con-
gistent with their claim to the geostatiomary orbital position
as beilng within an area in which they possess sovereign rights.

Eight equatorial States, namely, Brazil, Colembia, Congo,

‘Ecuador, Indonesia, Kenya, Uganda, and Zaire signed in Bogota a
document, now known as the Bogota Declaration, containing their
conclusions relating to the use of geostatiomary orbits by
space objects., Of these States Brazil, Ecuador, and Uganda
were bound by the 1967 Principles Treaty. Indonesia and Zaire
Were signatories but were not bound by the agreement. Congo,
‘Colombia, and Kenya had not signed the treaty and were not
bound by it.

The position of Colombia has been that there was no intention
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to ratify the agreement "so long as its provisions had not been
expanded in such a way as to permit a definition and delimita-
tion of outer space that recognized the geostatiomary orbit as
a limited natural resource under the sovereignty of equatorial
states inscfar as those segments which correspond to their
national territories wers concerned.!®? Further, in the
absence of a clear and precise definition of "outer space,”
States in the exercise of their "full and sole sovereignty as a
subject of international law, could enact laws defining their
national space and therein exercise the rights and assume the
obligations established under national law."253

By 1932 geven of the eight equatorial States were parties to
the 1973 ITU Convention, namely, Brazil, Colombia, Congo,
Ecuador, Indonesia, Kenya and Zaire, while Uganda was not.
There are four additionzl equatorial States in the UN. These
are Gabon, Wauru, Peru, and Somalia. None are parties to the
1967 Principles Treaty, but all four are bound by the 1973 ITU

Convention.

The common interest of the Bogota States stemmed from the fact
that the space resource States, because of the ellipticity of
the equator, have found that geostationary space cbjects have
an ideal orbital position at a height of approximately 22,300
wmiles above the maﬁNWOH.pm: With the use by such States of the
geostationary orbital position, and with plans on their part
for an augmented use of such positions, the equatorial States
have wondered whether such use might constitute a de fasto
"appropriation' of such orbital positions. In convening in
Bogota these States were unquestionably influenced by the fact

that space obiects of the ERTS and LANDSAT type were capable of !

sensing and identifying the presence of natural resources.
Moreover, there had been a strong tradition on the part of the

new and less~developed countries at the UN to secure the adop-
tion of resclutions dealing with permanent national sovereignty

over natural resources. 158

The product of the Bogota meeting has been described both as av

"sretensicn” and as a "ecounterpoise' by the equatorial States

against a "de facto appropriation by states with advanced tech-

nology. . . . [They] asserted de jure 'territorial' claims to

sectors of the geostationary orbit notwithstanding the prohibi=

tions against national appropriation set forth in the space
treaties,"?%¢

The Bogota Declaration identified five areas of concerm. s
¥irst, the eight States described the geostationary orbit as a
natural resource. They said:

Equatorial countries declare that the geostatiomary
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view that the geostationary orbit is a natural resource of the
State, since in the relevant passage the geostaticnary orbit
was identified as not being a part of outer space. The equa-
torial States contemplate granting permission to the space
resource States to place permanently in the geostationary
orbital area of the granting States a foreign space object.
Such permission is to be in the form of a "previous and ex-
pressed authorization on the part of the concerned states, and
the operation of the device sghould conform with the national
law of that territorial country over which it is placed,m®?
By such consent the authorizing State is allowing a foreign
State to operate within the territory of the former. The
Bogota States alsc indicated that the presence of foreign space
objects currently in thedir sovereign orbital areas is not con-
doned nor will rhese States allow such presence to constitute
the basis for a claim of preemptive rights.

Fourth, they assess their relationship to the Principles Treaty.
That Treaty is not to be considered a '"final answer” to the
exploration and use of outer m@mom.pms It was entered into at
a time when the LDCs "could mot count on adequate scientific
advice and were thus not able to observe and evaluate the
omissions, contradictions and consequences of the proposals
which were prepared with great ability by the industrialized
powers for their own benefit.'"'%® Here the Bogota States refer
to the absence of a final definition of outer space. A conse-
quence of the lack of such a definition, according to the
Declaration, has been to allow the resource States to engage in
a national appropriation. Since the Principles Treaty is
regarded as incomplete, this provides a basis for the equator-
ial States to claim that the geostatiopary orbit was intended
to be excluded from its coverage. Further, the absence of a
definition of outer space in the Treaty allows the equatorial
States to conclude that the prohibition against appropriation
has no application to the geostationary orbital area, This
being the case the equatorial States that had ratified the
Treaty are not inhibited from claiming the areas occupied by
orbiting satellites as parts of their sovereign areas.

Fifth, the equatorial States refer to diplomatic and political
action. They acknowledge that the 1967 Treaty does not
specifically exclude the geostationary orbital position from
the prohibitions against appropriation contained in Article 2.
They seek to persuade countries that have not ratified the 19467
Treaty to refrain from "undertaking any procedure that allows
the enforcement of provisions whose juridical omission has
already been denounced."!®® Approval was given to the compar-—
zble positioms previously taken by Cclombia and Ecuador at the
United Nations, and they promised to work together to obtain
acceptance of their position that '"the geostatiomary orbit. . .

469

[is] an integral part of their sovereign territory. . . ."!&7
7. THE COPUOS DEBATES FROM 1977
TO THE PRESENT

a. Views Expressed in 1977

‘

Such claims have not gone unnoticed, and they have been vigor—
ously rejected by the space-resource States and by signatories
to the 1967 Principles Treaty. Since the Bogota Declaration
focused on political-legal considerations, it was mnatural that
the UN was to become the principal forum for debate on this
subject.

Following the rejecticn by the United States of the contention
of the equatorial States that they were entitled to exercise
national sovereignty in areas in which geostationary satellites
were positioned, the Soviet Union submitted a working paper to
the Legal Sub-Committee in April of 1977. This document,
entitled "Consideraticns on the Legal Status of Geestatiomary
Orbit," constituted a formal denunciation of the 1976 Bogota
Declaration.'®® Relevant provisions follow:

L. Geostationary orbit is inseparable from outer
space and all relevant provisions [of the 1967
Principles Treaty] are applicable to it. Under
the Treaty, geostaticonary orbit, like outer space
as a whole, is net subject te national appropria—
tion by any means whatsoever.

2. The placing of satellites in geostationary orbit
by States creates no right of ownership cver the
regpective orbital positions of the satellites or
over segments of the orbit. .

3. All States enjoy an equal right to the utilization
of geostationary orbit. The utilization of geo-
stationary orbit by States must not be detrimental
te the interests of other States.

Paragraph 4 of the working paper emphasized the need for States
to cooperate in placing communications satellites in geosta-—
tionary orbit, took into account the recommendations and deci-
sions of the ITU in this area, and linked the effective use of
radio frequencies with space objects.

During the 1977 session of the Legal Sub-Committee States which
considered the Bogota claims to be in wviolation of the 1967
Principles Treaty, as well as an attack on the effort te obtain
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agreement on & boundary hetween air space and outer space,
hegan te voice their objéctions. A dialogue developed when the
Bogota States defended their positiom. Support for the posi-
tions put forward by the United States and by the Soviet Udion
came from the United Kingdom, Canada, Japau, Australia, Poland,
and the Federal Republic of Germany. The United Kingdom repte-
sentative indicated initial uncertainty over what the Declara-
tion had intended to do. He observed that it could be inter-—
preted to meen that the claim was for the gebstationary orbital
pesition only as a kind of slice taken out of all of outer
space. Or, it could be construed to be & claim for all of the
area above the claiming State to include, at a maximum height,
the geostationary orbital position. If was the British view
that the first interpretaticn wouid violate the Principles
Treaty since the Treaty excluded the possibility of sovereignty
in outer space. Further, it was peinted out that the Treaty
made no refevence to different regimes for different parts of
outer space. Thus, if the Bogota claim were interpreted fxom
the second perspective, an acceptance of such an cutlook would
result in an undermining of the Treaty and in particular
Article 1.1°%° A

Canada in its support for the U. S. and Seviet positions
referred te the 1967 Principles Treaty and to the termé of the
1973 ITU Convention, as well as the 1977 WARC negotiations:

The conclusion wis drawn that 'there was no support. in interna-
tional law for the asserticm of sovereign rights in outer space
by any srate."'7% The assessment that a space object in geo-
stationary orbit had no special scientific relatiomship with
the underlying areas of the Earth and specific States was also
accepted, Japan added that the positien of the equatorial
States was not based on existing international law "regardless
of whether they were parties” to the Principlés Treaty.l *

The trepresentative of Australia indicated that the geostation-—
ary gyosynchronous orbit was not a physicdl fact the existence
of which depended exclusively on its relationship to gravita-—
tional phenomena generated by the Harth, as had been claimed by
the equatorial States. He noted that while the orbit could be
considered to be a natural resource that it was not a resource
over which any State possessed national sovereignty. It was,
in fact, a rescurce whose use was governed by the 1967
Principles memﬂ%.pqw Polarnd upheld the scientific and legal
interpretations of the States which had rejected the claims set
out in the Bogota UmnHmHmHHod.HQm The representative of the
Fedéral Republic of Germany considered that the 1967 Treaty
applied to the use of the geostationary orbital position.
Hence, it was not able to accept the principle of exclusive
national sovereignty over such space owumOﬁm.qu Argentina
concluded that the position advanced by the United States
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deserved respect. However, it could be undermined if the sup-
WOHnH<m arguments, as had been suggested by the United States
were based on the concept of the geostationary orbit as a u
regime wOprmmeHHmm flight paths rather than a natural
resource.”!?® Argentina's interest in treating the geostation-
ary orbital position as a natural resource of the space envi-
ronment was in some measure based om the view that space
objects designed to capture and transmit solar energy to Earth
would be located at the geostationary height. It was consider-
ed that any involvement by COPUQS in the subject of solar
wmmwm%.socpm automatically carry with it a concern for an
Hﬂwﬂﬁﬂ@wmoamw legzal regime relating to the geostationary

orbit. States not holding membership in COPUCS have alsc
expressed oppositien to the claims of the Bogota States. For
mmmeHm“ Papua New Guinea has indicated that it does not con-
m“_.nrwﬂ the use of the geostationary orbital position to be sub-
ject to the sovereignty of any country and has urged that this
resource be used for the benefit of all Eﬁﬁﬁwﬁm.pmq

Support for the position of the Bogota States was presented by
Kenya, Colombia, and Brazil. On April 5, 1977 Kenya asserted
that the geostationary orbit was a physical fact because its
existence "depended exclusively on its relation to gravitation-
al phenomena of the Earth, and that it must not therefore be
moﬁmwamﬁm& part of outer space."!'’® Xenya stated that existing
international agreements dezling with the space environmeat had
been based on the assumption that the delimitation of outer
mvmom was already a known fact. 1In disputing this conclusion
it was stated that renewed efforts should be made to chtain a
formal agreement on a boundary. In support of the Bogota
claims it was urged that the equatorial States occupied z
special relationship regarding the geostationmary orbital posi-
nwnwu since it formed a part of their natural resources. On
this premise it was asserted that before foreign space objects
might be stationed at geostationsry heights above the equator-
ial States it would be necessary to cobtain thelr consent.
Kenya's status as a develeping country was alsc mentioned. It
was contended that the metter of definition/delimitation should
be thoroughly reviewed, since the assumption that a customary
international law rule already existed fixing the boundary
would produce disadvantage to Kenya when the time came for it

' .. ;
'to participate fully in the exploration and use of cuter
mwmnm.:pqm

Kenyz also called attention to the position put forward at the
1977 WARC ST Conference. According to Kenya in 1977 the equa-
torial States "had indicated that they were not bound by the
decisions of the Conference regarding the location of geosta-
ﬂHOﬁmw% satellites in the segments of the orbit over which they
exercised sovereign rights, that the positioning of such
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satellites required their prior authorization, and that they
would reserve the right to take whatever steps they might deem
fit to protect their rights,'"*8?

Kenya called for a definition of outer space, and urged that
priority attention should be given to the subject. Such a
definition, it was suggested, would have a bearing on respect
for mational sovereignty over natural resources.

On March 31, 1977 Celombia urged, since outer space had not
been defined, it was proper to assert that the geostationary
orbit was within the sovereign area of a State. Hence, such a
claim was not violative of the res commnis principles of the
Principles Treaty. Consequently, '"the use, enjoyment, and
occupation of that segment was subject to the prier authoriza-
tion of the State concerned, and any attempt by third parties
to place stationmary satellites in it was therefore -
rejected. . . e

On June 23, 1977, the representative of nowoﬂvwm/mmmnmmmmm
COPUOS on the subject of definition/delimitation. He observed
that his country was not a party to the 1967 Principles Treaty.
EBe drew the conclusion that non-parties were free to determine
for themselves where the boundary was to be drawn between air
gpace and outer space. In support of this proposition he
stated that the provisions of the Treaty relating to freedom of
use and exploration and the rule of nen—appropriation did not
constitute preemptory norms Of general international law whose
binding nature was independent of a formally agreed to and
accepted internatiomal mmwmmsmﬁﬂ.ﬁmn It was also asserted that
the Principles Treaty did not codify preexisting international
space custom and practice.

Article 2 of the Treaty was considered to be "totally inopera-
tive so long as there is no definition of 'outer space, ""1E?

It was observed that pending agreement on a definition that the
space-resource States would have a veritable licemse to do as
they might please through exploitation of the lacunae believed
to exist in Article 2. It was also the view of Colombia that
the ITU did not possess the authority to allocate orbital posi-
tions in "segrents belonging to equatorial countries without
the prior agreement of those States."'®* The reservation put
forward by Colombia on this issue at the 1977 WARC was
reasserted. The presentation of Colombia was endorsed by

mnﬁmmmﬂ.wmm

In commenting on the geostationary orbit it was the Brazilian
view that "the very existence of dissimilar conditions among
States with regard to the exploitation of that limited resource
means, in practice, that the occupation of the synchronous
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orbit takes place on a 'first come, first served' basis, That
vﬂmnwwom could create situations where the annexation ow a
@mﬁnwnc«mﬂ point of that orbit by a satellite does represent an
mssmxmmwmw of space that contravenes the terms of the Treaty of
1967." Brazil's desire to avoid a situation in which a g
space-resource State might effectively annex a geostatiomar
orbital position was related to its position on sovereignt Y
over natural resources. In addressing COPUOS in 1977 the Y
Brazilian representative stressed how important it was for
States to oppose the utilization of space applications "that
would entail any restricticn on their sovereignty over their
natural resources or comstitute an obstacle to the full imple-

nentation of pro i . .
ment 187 programs essential to their economic develop-

During the 1977 session of the lLegal Sub—Committee there was
also a measured effort on the part of several States to obtain
a mmmwuwﬂwoﬂ\mmHHEHnmnHOﬂ of outer space. The representative
wm Chile stressed that through the fixing of a formal boundar
it would be possible to avoid disputes which might be WHonmrw%
on by claims relating to sovereignty, security, econcmic intexr-
wmﬂmu and charges stemming from alleged foreign interferences
in a State's internal affairs. The existence of an agreed
woﬁamqu stmmHmo seen as serving the needs of the develeoping
countries. The representative of Italy stated that his
country's 1975 proposal for a vertical frontier between air
space and outer space at a median line of 90 km should be
ﬁHmmwmm as a flexible criterion., Thus, Italy was willing to
omﬁmw@mﬂ a propesal for a 100 km wo¢nmmﬂw.pmw The representa-
tive of the TUnited Kingdom raised the gquestion whether it was
necessary at that time to seek a formal definition of the
boundary between air space and outer space. It was considered
that a definition was not required respecting the use of radio
%ﬂmmcmﬂn%mw“ the Liability for Damages Convention, or the Reg-
Hmﬂwmnwon Conventien. Although the effort at definition was
considered to be premature, the United Kingdom expressed a
preference for "a very low iimit."'%°¢

MHmﬁnm attributed importance to the issue of definition/delimi~-
tation on the grounds that there was a need to define the
sphera of application of the COPUOS-sponsored space treaties
ﬂn.Smm acknowledged that scientific criteriz provided no &mm%ﬂl
itive conclusions respecting a boundary between the Earth's
atmosphere and outer space. However, it was thought that such
mwnNOHw might provide some insights, and, in any event, revi-
sions could be made of an agreed definition when more wmm@cmﬁm
sclentific and technical data became available. A formal pro-

posal was made relating to the definition of "space activities!
“ n Cou . )

This schm mean “any activity involving the sending into space

.of an object designed to permit the exploration and utilization
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of ocuter m@mnm.:wmw

Canada agreed with the Tnited Kingdom rather than with France
that the provisions of the Liability for Damages and the Regis—
tration Conventions did mot require a definition/delimitation
of outer space. Further, no practical reason required arriving
at an agreement on the subiect. Pending the further clarifica-
tion of scientific and technological developments it was con-
gidered to be premature to proceed along definitional lines,!®?
Support for this position came from Sweden.'??

Japan's assessment of the definition/delimitation issue took
into account the fact that the COPTOS-sponsored space treaties
had not defined ocuter space but had focused on a definition of
tvhe scope of application for the uses of outer space. Thus,
it was concelvable that there night be as many such definitions
as their might be types of outer space activities in the
future. Consequently, it would be wrong to try to define a
regime for cuter space in general terms or to formulate a
definition applicable to all types of outer space activi-

tieg."19%

b. The 1977 Report of the Legal
Sub—Committee

gaveral facts stand out as 2 regult of the attention given by
the Legal Sub-Committee to the subject of definition/delimita-
tion during its 1977 sessiom. The members were made aware of
the absence of meaningful discussions during the period since
1967 when the subject was first placed on the agenda of the
subcommittee. The members were cognizant of the two important
documents prepared by the Secretariat which idemtified numerous
approaches respecting a resolution of the issue. The claims of
the eight equatorial States in the form of the 1976 Bogota
Declaration were clearly identified as were the criticisms
promulgated by the non-equatorial countries. A rather remark-
able support was gathered by both the proponents and by the
opponents of the Declaration. The subcommittee was alsc able
to give & limited amount of time to the more general aspects of
the definition/delimitation subject. Diffarences of opinion
were expressed relating to the need to fix a precise lower
boundary, whether a future boundary should be identified by a
given measurement 40 kilometers above the surface of the Earth,
whether the presence in particular of the Liability Convention
and-the Registration Convention necessitated clarification by
way of an agreement On definition/delimitation, and whether the
subject was one of cﬂmmso%.umm Attention was also drawn to the
fact that there was a relationship between the subjects of geo-
stationary orbital positions and definition/delimitation.
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c. Views mxvﬁmwmm@ in 1978

Ucﬁpnm 1978 both of the COPUOS subcommittees made assessments
ﬂwwmﬁwam to the geostationary corbital position. They were
aided by a mn:aw.ﬁﬂmvmﬁm& by the Secretariat entitled "Physical
Nature and Technical Attributes of the Geostationary Orbit,"?%
In ﬁwmmmsﬁmwmoﬂm before the Scientific and Technical Sub- '
Committee on February 24, 1978 both Colombia and Fcuador

attempted to support t i i
ateen PP he claims set out in the Bogota Declara-

Ee o . ‘e .
those segments oitusted sbove 166 mainiand rerritors. iee

: : : A nland territory, its con-—
wpﬁmﬂmmw territorial sea in the Pacific Ocean and its island
territory and territorial sea in Galapagos province.'!®7 mwﬂ
ﬂsm.wmam time Ecuador noted that segments of the mmmmnmﬁwoﬁ
ouvwﬁ "corresponding to the high seas beyond the limits of =
nmnwommw jurisdiction would be considered the common heritage
of mankind, and there would be safeguards for everyone, ﬁﬂom

vided the intermatiomal i
- community regu .
ration of the orbit, "2? v regulated the use and exploi-

nowoBﬁHm indicated that it did not intend to ratify the 1967
wﬁwnnvvwmm Treaty ''so loang as its provisions had not been
m%vmumm& in such a way as to permit 2 definition and delimita-
ﬂvoﬂ wm outer space that receognized the geostationary orbit

a HHEHHWQ natural resource under the sovereignty of m@cmnowHMM
mnmmmm insofar as those segments which correspond te their
naticnal territories were concerned.”'?? Further, in the absenc
of a mHmmH and precise definition of outer space Wﬂmﬂmm Hﬁmﬁr -
wmmwowmm.om their "full and scle sovereignty as a subject of ©
international law, could enact laws defining their 5mWH05mw
space and therein exercise the rights and assume the obliga-
tions established under national law."?°? Among ﬁ:m‘m ﬁwmm ial
States there was a willingness to treat the mmomﬁmﬁwouwﬂw T

OH.U“_-.ﬁm.“_- WOWHﬂPOﬁ. OcmH\ﬂH._.m UHWH_. mmwm.mm.mmDOHHE.O
u_u. .vaunu:ﬂm.mm DW

wmmvnm its position on the study by the UN Secretariat the
dwwnmm.mwmﬁmm replied that it was "eclear that there was nc
Mwumﬁﬁpmwo or technical WWme for a claim of sovereignty over
e geostationary orbit." The United S "
. tates "agreed with
others that had come to that inescapable conclusion."??3

MW@WﬂHmnm Australia rejected the sovereign claims of the equa-
LMMMmH States on the grounds that the geostationary corbit was
: r %.m.vmwﬂ of outer m@mnm.mo; The Soviet Union restated
its position that the geostaticnary orbit was an inalienabl
part of outer space 203 i *the
part of pace. Reflecting the general views of the
eveloping countries was the pesition taken by Egypt on
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February 24, 1978, namely, +hat "mo country or group of
countries had exclusive sovereignty over any part of outer
space. Outer space did not belong to the jurisdiction of any

country, and its resources were part of the common heritage of

amﬂwHﬁm.:mom

In 1978 the Legal Sub-Committee also examiped the issue of
definition/delimitation. Nineteen States offered viewpoints
ipeluding presentations from four of the equatorial countries.
In a detailed assessment of the equatorial position the repre-
centative of Colombia contended that the ‘1967 Principles Treaty
"eould mot be applied until outer space had been defined and
delimited."?%7 To the legal arguments that a legal vacuum
existed, despite the Treaty, and that Colombia @ommmmmmm
national sovereignty over the naturzl resource of ‘the orbital
position lying superjacent to 1ts physical territory, the con-
tention was also made that the legal regime flowing from- the
Treaty deprived the non-resource States from sharing equitably
in the benefits derived from exploitative activities.

The equatorial States urged sixz main points, namely, (1} the
orbit was unique; (2} it was a limited natural resource; (3)
domestic law was to be applied te the demarcaticon of national
space until an international definition had been arrived at;
(4) the orbit should be used primerily for the benefit of
developing countries in order to parrow the gap with the indus-
trialized States thereby allowing for the presence of a more
just and equitable cconomic community; (5) use of the orbital
position above Colombia would require the "explicit and prior
authorization of the Colombian covernment™; 2 0% and (6) "the
placing of a satellite in the segment above Colombia conferred
no right to place a further satellite in the segment without

the explicit and prior authorization . . .M of Colombia.Z®’

Tn the light of these outlooks Colombia proposed the renegotia-
tion of the Prinmciples Treaty, with the view of securing 2
formal definition or delimitation of ocuter space, that would
take into account the interests of equatorial States. Also to
be included would be provisions for a legal regime to govern
the use of the geostaticmary orbit. This would be accompanied
by regional and sub-regional agreements with other Latin
American States so that there might be assurances respecting
"the ijcint use of the segment of the geostaticpary orbit
corresponding to Colombia's natiomal m@mom.:mpo

The réepresentative of Fouador also urged that the purposes of
the 1967 Principles Treaty were being thwarted by the absence
of a defined line separating air space from outer space. Ee
stated that the geostationaxy orbital position was 'a limited
national resource whose rational use should be directed
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specifically towards the benefit of developing countries on the

. . 211
WMMMMHom mncm$wﬂ%.m Only the framework of the new interna-
economic order would be conducive to t
I I3 3 O
definition/delimitation issue. Fhe study of the

WMMﬂMMWWMOMMMMMMMQmMMm wmuq dwmsﬁOHnﬂ that only a scientific
egsment o i it
vide guidance in arriving at a 4MWM&0MWWMMW#WmMHﬁHMNnMocHM e
mwaﬁmnﬂw was expressed for the needs of the am¢mHo in o
Mo:SnHHmm it was observed that the claims of the mmcmmowwmu
<MMMMM Woﬁu& not be supported on the scientific grounds ad-

y them. Moreover, their claim was in conflict with the

Principles Tre { : B
Ham.mpw aty and inconsistent with the regulations of the

MWMﬁmMMMmMMMs mOM wsm dwwﬁm& States alsc restated the position
n put forward in 1877. i
omeBm of the equatorial countries nMMHMmMomowMHMMHmMHMan ehe
mwﬁwmﬂ mw.mnwmﬁnwmwn or legal grounds. The dwwwmnﬁmwmﬂmm "

no ummﬁHmHnmnwoﬁ for the extension of sovereignty to th pd
mwmnwommﬁ% orbit unless it was to enable States to mxmﬂm.mmOI
economic ooﬁmHoH over the varicus segments of the OHUHﬂnHwM h
w claim was inappropriate and contrary to the concept ow wrMo
ree use of outer space by all States without discriminati
any kind and on the basis of equality."*'® This bei e eave
it was noted that the use of the geostationary Oﬂvmwﬁmmmwm ot
vﬁo%umm the launching State with any right of soverei ﬂw o
claim of ownership te that orbit."?'* The United mwmmm 7 MH
characterized the space shuttle as a space craft Wﬁ.mmmwmw >

3

vnwwommumﬁmwmwdeOHdmnm .
purpose, mmmpwnoameOﬁmeﬁmHmﬂmm as an

In «nm intervention in 1978 Czechoslovakia urged that beth
>Hn+o+mm 1 and 2 of the 1967 Principles Treaty denied th
<m$wmwﬁ% of the claim of the equatorial States. It was Mwmo
mewﬂww MMMHMMManWMmMHmmﬂmMa MncmH exploration and use provi-
ected the funda Lnci
law, which had been declared prior to Hmwnwwmwwwwmwwwmomm Mwmom
Mmmmﬁ% mwmmﬁm& become a customary rule in the practice omﬂ )
: meM%ﬁm «n was considered that the high status of Article
tern 0t MMMWWWMMHdwmﬂ made of wm an imperative norm within the
e e meﬁnm Convention on the Law of Treaties,®'®
TLon s omommmcwwww Amw mwwﬂu nﬁmm the concept contained
. ciples Treaty "could nct be
MM%MHMNMM@ ﬂmeOGﬂ ﬂdm consent of the internaticmal MHMMMMMnMH
By Hmmww e ﬂ> mHmﬁvnnnHoﬂ.Smm offered between the subjects
ﬁwoﬂ\mmHHMmewHM us of geostationary orbits and that of defini-
should be taken Mm nww MMW#MMmmmman N mﬂﬁnﬁHoan e
> , Tame that i "
be considered in -the light of the wamqwm:mHﬁMWMHMMMMMMmﬁMMMGWM
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various types of space activities."2!®

The representative of France urged a progressive approach to
the matter of definition. Specifically, it was suggested that
it was necessary '"to arrive at an overall and reasonable defi-
nition which could serve as a point of departure for the search
for a more elaborate and realistic formula."?!'® It was also
suggested that reliance could he placed on the existing find-
ings of science in order to formulate @ legal regime for the
geostaticnary orbit.

The Polish representative observed that the claims of the equa-
torial States were based on the argument that from a physical
point of view the orbit formed an integral part of the subja-
cent territory and on the further argument that a .gap existed
in the coverage of Article 2 of the 1967 Treaty. . Both conten—
tions were considered to be unfounded. As to the contention
that the existing internatiomal legal regime should be treated
as incomplete because a fixed beundary had not been determined,
it was observed that this would mean that "any State could
arbitrarily choose whether to respect or ignore iits provisions
on the ground that it did not consider a certain area of space
to constitute outer space within the meaning of the Treaty."22?

It was urged, even though it might not be possible to arrive at
a final definition of a boundary, that the French proposal for
a more general identification had merit. It was noted that one
zpproach would be to take as a starting peint an altitude above
the Earth which, by general agreement, constituted the lewer
limit permitted by the 1967 Treaty. A preference was assigned
to a spatial rather than to a functicnal approach. In the
formal agreement of the future it was suggested that there
should be "an explicit provision relating to the right of
peaceful passage of space craft belonging to one State through
the air space under the sovereignty of other states."22!

The representative of Ttaly also was critical of the position
put forward by the equatorial States. Attention was called to
the fact that customary international space law allowing for
free and equal use of "and free access to the space environment
had existed priocr to the codification of these primciples in
the 1967 Treaty. The conclusion was drawn that the "principles
embodied in the 1967 Treaty could not be regarded as binding
only upon States which had ratified that Treaty."??? The claim
of the equatorial States was rejected that Gemeral Assembly
resolutions, and in particular the 1974 Charter of Ecconomic
Rights and Duties of States as set forth in General Assembly
Resclution 3281 constituted a viable source of intermational
law. This outlook was based on the proposition that the reso-
lutions of the General Assembly were not to be regarded as
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sources of positive international law until States had taken
furthér formal steps to achieve such an incerporation.

In restating its objection to the claims of the equatorial
States the representative of the United Kingdom took note of
the fact that some 80 space objects had been placed in geosta-
tionary crbital positions before any protest had been raised.
His remarks were addressed in part to the contention of the
equatorial States that they had not been sufficiently aware at
the time that the Principles Treaty was being negotiated of the
practical potential respecting the use of this orbital posi-
tion, Im his view it had "been the intention of the negotia-
tors, who were already aware of the proven value of the geosta-
tionary orbit, to include it in outer space. If it had been
the intention to abstract a sector of space and make it subject
to national claims, there would have been a speecific reference
to the matter in the Treaty. Indeed, if the Treaty did not
cover the geostationmary oxrbit, it was difficult to understand
why some States refused to ratify it on the grounds that rati-
fication might jeopardize their national claims."??* Thus, it
was concluded that although the limits of cuter space had not
been determined, there was no doubt that this orbital position
was within the space environment and that it was subject to the
terms cof the Principles Treaty. The British representative, as
had the Italian, also commented on the meaning to be attributed
to the Secretariat's study of the Physical Nature and Technical
Attributes of the Geostationary Orbit of August, 1977.%2%% The
study had indicated that a space object launched into a geosta-
tionary orbital pesition could not maintain an absolute and
unvarying fixed relationship with the Earth. The British
representative concluded that no launching State could assert a
national claim to a segment of the crbit on the grounds that a
satellite was occupying a permanent pesition.

The German Democratic Republic also participated in the debate.
In rejecting the claims of the equatorial States it put forward
three considerations of a legal and political character for
consideration in the drzfting of 2 set of principles governing
the use of the geostationary orbit. It was considered that
this orbit formed a part of cuter space and could not be
claimed as a national resource. No States could acquire "own—
ership over orbital positions or segments of the orbit."228
Pursvant to the terms of Artiecle 1 of the Principles Treaty all
States were entitled, in a spirit of cooperatien, to engage in
the use of the geostationary orbital position without discrim-
ination of any kind.

At the 1978 meeting the Soviet Union restated its earlier view
that the Begota Declaration lacked legal force. It was
asserted that "no claim could be made to an orbit and it was



480

even more ahsurd to claim sovereignty odmmmm.mmmﬂwwﬁﬁwwmwmpm
i i i s indivisible. it we
orbit, since the orbit wa e P renstan
. i ignty over the orbi
for a State tc claim sovereig L o e
i i i 1d be equally possible >
tionary satellite, it wou b e for e his
i i ch as the elliptica
lay claim to other orbits, su ) :
nownﬂnw.m comrunications wmﬁmHHHﬂmmuqﬁmewHWmommm.SmeMMMMMMsi
i the Earth.' e Sovie
thousand kilometers above Sovier repress
i ference for a spatial ne
tative also expressed a pre Spa L o,
i 1 appxroach for arriving ;
rather than a functiena ; : At A e elich
erning the advisability
Doubts were expressed conc : e
i i iate zone between air space an ,
ing an intermedia ; ir 2 e s
i i ther limit the freedec
since such a regime would el > ; oy
activities or the sovereignty of States over nFmHM mwuawmw
1t was stated that the ITU "had no competence ﬂos mw Jaeh
i i i ace law' and that the de
uestions of intermational sp ) : de -
mwoﬁ by the ITU that the geostationary orbital ﬁowwﬂyos Mwwmmm
1imited natural resource coeuld only relate to radio hroa

. 228
transmitted from satellites.

The Soviet representative observed that it was vmﬂmmmxwomHOMOH
geveral of the equatorial States to call for wdm Hm4umwoﬁ
the Principles Treaty since they were mot vaWHWm to wmwoﬁmw
According to Article 15 only parties Mm% mwwﬂm MMWMdeonﬁmHﬁma
i i iled to advan
{vities. Attention was also ca 7 s :
MMHMMM Treaty which were only available to mHmﬁmMnHMmm.. WMMMM
Heritage of Mankind prin
ence was also made to the Common = > prinelp
i i f being incorporated in
hich in 1978 was in the process o
memmﬂmﬁn Coverning the Activities of States om MMMnZMMMomwmm
i i ise was exXpresse 3
Other Celestial Bodies. Surpris pres that Colombte ¢
i i respecting the lega
and Ecuador held different views legal status >
ial badies and the legal sta
the Moon and other celestia e hine
i bit in the sense that they app ) :
e of the somm i £ kind to lunar orbits while
iple of the common heritage of man : ) )
Mwmmnnwnm that concept for the mmomwmmwwwmnmﬁOwamwm mMm legal
i sho
inciple was the same in both cases. C )
WMWMHHM& in this comnection that the m@ﬂmﬂMHHmw mmwwmmawwmﬁnom
i 1 Herditage of Mankind princip eht
gidered that the Common . NP on
i of the geostatiomary orbl P
apply to those portions s T e ey had
i i i -he territory o .
hich did not exist above & y of
M@mnwmwompw% indicated that the CHM vMHSOHﬁHm would apply to
orbital positions located above the high seas.

The views of Brazil tcok into account a ummwﬂm SMWMWm2MMWMHMMnm
! i hich would safeguar
th just and equitable and w : - >
WM me States, while at the same time mnDOH&Hsm.@meHMaHMH
attention to the needs of the developing countries Mﬂw of
States whose territories were situated below the orbit.

Mexico supported the view of Brazil that the Hﬁwmﬁmmﬁm of the
equatorial States should be taken into account in the
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formulation of an international legal regime governing the use
of the geostationary orbiral position. Such a regime was re-—
quired, since the Principles Treaty had not dealt with all of
the problems of the space environment. The Mexican position
was based on the prevalent view that the geostationary orbital
position was a ilimited natural resource. Mexico urged that the
new international regime for the geostationary orbital position
should advance the interests of all of the members of the world
community, that decisions should not be taken exclusively by
the space-resource States, and that the creation of sueh a
regime should not be brought about through a General Assembly

resolution "merely applying the provisions of the 1967 Treaty
to the geostationary orbit."23%1 ,

The representative of Belgium agreed with the French position
that & broad definition should be attempted. This would be the
product of an intermational agreement fixing the boundary at an
average height of 100 km above sea level, subject to revision
in order to take into account the requirements of space tech-
nelogy. It was noted that such a definitional approach would
require a host of other definitions on such subjects as space
flight, space activity, space objects, space ships, space sta-
tions, space bases, and the innocent passage of space objects
through air space. It was also noted that "the question of
distinguishing between gimple and hybrid spaceships might also
be comsidered, bearing in mind the capacity of the latter to
utilize the principle of aerodynamics applied to aircraft,"232
In this conpection the representative of the United States
stated that the U. 5. space shuttle "used aerodynamic surfaces
to descend as an unpowered glider in a trajectory which was
somewhat controllable and permitted landing within a limited
area. The shuttle could not be operated as an ailrcraft; it was
a space craft in design, purpose, and behavior,''2?3

Seemingly the Belgian representative had reservations whether
the 1967 Principles Treaty had incorporated into the interna-
tional legal regime for the $pace environment the corpus of
customary international law that bPredated the 1967 agreement.
He stated that while he "did not coaclude that the Treaty thus
formed part of general international law, but neither did he
exclude that possibility,"23% g rajecting the claims of the
equatorial countries it was noted that it was strange to con-
gider a geometrical concept, e. g., the geostationary orbital
position to be a natural resource, and moreover that no defini-
tion existed respecting a natural resource. The role of the
ITU in providing legal definitions was also challenged, with
the view being expressed that the ITU's role had been of
describing "the parameters of the geostationary orbit from a
purely technical standpoint,"235 Thus, it was concluded that
the "only stipulation of a legal nature in those regulations
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i it onfex
as that the allocation of an orbital @omwﬁwcﬂ Mczwmmwmwwmcwﬁ
- { i It was therefore 1
ent pricrity or possession. 3 th
MMHMMM.WoﬂwHﬁ could be concluded that priority msocwn be

4 n236 ,
granted to the equatorial States.

ini entative urged close noovmﬂmnwow wmﬁSmmw
the »HmmHWWMMMMHMMwwmmDm COPUOS so that a legal amWHﬂHnHoﬁm Cod
e aog onflict with technical realities. It was ncﬂmw.mw
T wOﬁwmmu Principles Treaty had not adequately awmwn MH .
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general."”

i i senta-—
Following the expressicm of mﬁm mMﬂmmmwwmﬂ<HmMM MwmmMMMHMmm
e nowoﬂWHmﬂMMmmMMMMMHWWmeua Mmowu%an grounds upon ﬁﬁwnﬁ
e npmwwH%mnmwmm.smm asserted their claims. The analysis
o mnﬂmmMHH oints: "'the relationship between ﬁwm geosta- .
om<mﬂmm . Mwm MU& the Farth, the question of mﬁm fixed momwmwm
Mwomwwwﬂmmwwﬂmﬂ% satellites, and ﬂwmmmommM@%&HM%MmmSMMHMMMMWMmm
orbits."**? In noﬁﬂmnn%ow Swﬂrwwwwm Mwwﬂawwwwwﬁmﬂﬂ as observ
nwmn ﬂﬁm.:MﬁHMHMHWMMmMMMMM%wMMMmm from the 4Mma@owdﬂ of an 251
e aerve was a circular orbit in the equatorial @Hmmm..
mwﬂn: wwmmﬂdmmwm view of the equatorial States that such orbits
oo +ﬁ awmm within their territorial air space, they amﬁmm
nts Ted eo xpress justifiable concerm over the vummwwom.o
mnnwnwmm 2 M.MOﬁm in connection with the second point it was
. mwwmn M mprm.owwwan position should be interpreted ﬂmmu
o mﬁHnHoﬁ within a 150 by 150 km square. It was Mwnmp
HMMM Mwwmmao<m5m5n within such a spatial area was for a
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intents and purposes a fixed position within the entire context
of space. Respecting the third point the Colombian representa-
. efforts of some delegations to

attention to the possibility ishij ifi
for fixed satellites.

The expectation was that such artificial
orbits would not be sub

ject to all of the forces contributing
to and allowing for the presence of the geostationary space

object above the equator. The argument was made that if such
artificial orbits were to become a reality that any State above
which such a foreign satellite were installed would have the
same outlook toward such gpace objects as had been already
reflected by the equatorial States. Although the concerns of
the equatorial States were focused on the presence of tele~-
communications-type space objects, the Colombian representative
speculated that when such satellites in the artificial orbit
were employed for direct television broadcasts, as well as for
remote sensing, that rhe subjacent States might be more sympa-
thetic to the contentionsg mwade by the eguatorial countries. He
considered that such affected States might be anxi

test or to require the application of municipal legislation to
such presences and activities.

Exception was taken by Colombia to the view, pursuant to the
Viennz Convention on the Law of Treaties, that the substance of
the pre-1967 customary internationagl space law had become
binding on non-signatories to the 1967 Principles Treaty
through the incorporation of customary law into the formal
dgreement. This argument was in part based on General Agsembly
Resclution 1963 (XVITI) of 1962. Although it is true that the
Resolution recommended that consideration should be given to
incorporating the Resclution's Principles into formally pro-
claimed international law, there had been a considerable matur-
ing of custemary international law through State practice both
prior to 1962 and prior to the completion of the Principles
Ireaty in 1967. 1In an equally selective manner the Colombian
delegate sought to negate the quite substantial experience,
including the general awareness of the existence of this exper-
‘lence, respecting the use of the geostationary orbital position
prior to the cenclusion of the 1967 Treaty. Nonetheless, ir

"was categorically stated that "the existence of the satellites
had no cormection with the inte i i
~that agreement,?%2

-An attempt was also made to rebut the pesitions taken by the
Soviet Union. Thus, Colombia suggested that a non-party to the
:1967 Treaty could claim the benefits of its provisions respect-
~ing liability for damages on the basis of long-standing inter—
~national legal norms dealing with State responsibility. While
“agreeing that Article 15 allowed amendments to be suggested
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was that the aliccaticn of an orbital position could not confer
permanent priority or possession., It was therefore difficult
to see how it could be concluded that priecrity sheuld be
granted to the equatorial States,"23°

The Argentinian representative urged close cooperation between
the two subcommittees of COPUOS so that a legal definition
would not cenflict with technical rezlities. It was considered
that the 1967 Principles Treaty had net adequately dealt with
the geostationary orbit and that this could be remedied through
the creation of a special legal regime. One of the elements of
gsuch a regime would be an assurance that the orbit would be
used for the benefit of all mankind, and in particular for the
needs of the developing countries,?®’

In a brief intervention the representative of Kenya agreed with
the position put forward by Coleombia. It was noted that as a
party to the Bogota Declaration that Kenya "fully subscribed to
its provisions.'??® .

Iran considered that the then existing technical facts would
allow for the fixing of a lower boundary of outer space at a
point between 80 and 100 km above sea level. The view, put
forward by some States, that Article 33 of the ITU Conventicn
conferred priority of rights respecting the geostationary
orbital position, was rejected. Respecting the proposal that
it might be desirable to fix an intermediary zone between air
space and cuter space, it was concluded that if such a special
zone were tc be established arcund the equatorial belt that "a
gimilar zone would have to be established around the Earth in
general."? %%

Following the expression cof the foregoing views the representa-
tive of Colombia was again given the floor. An mﬂﬁmgﬁm was
made to clarify the scientific and technical grounds upon which
the equatorial States had asserted their claims. The analysis
covered three points: "the relationship between the geosta-
tionary orbit and the Earth, the question of the fixed position
of geostationary satellites, and the possibility of artificial
orbits."?*? In connection with the first point it was observed
that the "only orbit which permitted the deployment of satel-
lites which were relatively fizxed from the viewpeint of an
Earth cbserver was a circular orbit in the equatorial plame!'?*!
Since it was the view of the equatorial States that such orbits
were situated within their territorial air space, they were
entitled to express justifiable concern over the preseace of
such alien objects. 1In commnection with the second point it was
noted that a fixed orbital position should be interpreted to
mean a position within a 150 by 150 km square. It was consid-
ered that movement within such a spatial area was for all
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intents and purposes a fixed position within the entire context
of space. Respecting the third point the Colombian representa-
tive called attention to the efforts of some delegatioms to
disprove the uniquemess of the geostationary orbit by calling
attention to the possibility of establishing artificial orbits
for fixed satellites. The expectation was that such artificial
orbits would not be subject to all of the forces contributing
te and allowing for the presence of the geostationary space
object above the equator. The argument was made that if such
artificial orbits were to become a reality that any State above
which such a feorelgn satellite were installed would have the
gsame outlook toward such space objects as had been already
reflected by the equatorial States. Although the concerms of
the equatorial States were focused on the presemce of tele—
communications~type space objects, the Colombian representative
speculated that when such satellites in the artificial orbit
were empleoyed for direct television broadcasts, as well as for
remote sensing, that the subjacent States might be more sympa-
thetic te the contentions made by the equatorial countries. He
considered that such affected States might be anzious to pro-
test or to require the application of municipal legislation to
such presences and activities.

‘Exception was taken by Colombia to the view, putsuant to the
‘vienna Convention on the Law of Treaties, that the substance of
the pre~1967 customary international space law had become
“pinding on non-signateries to the 1967 Principles Treaty
through the incorporation of customary law into the formal
agreement. This argument was in part based on General Assembly
‘Resoluticn 1963 (XVIII} of 1962. Although it is true that the
Resolution recommended that consideration should be given to
incorperating the Resolution's primciples inte formally pro-
elaimed international law, there had been a considerable matur-—
ing of customary international law through State practice both
“prior to 1962 and prior to the completion of the Principles
Treaty im 1967. In an equally selective manner the Colombian
‘delegate sought to negate the quite substantial experience,
including the general awareness of the existence of this expexr-~
ience, respecting the use of the geostatiomary orbital positicn
‘prior to the conclusion of the 1967 Treaty. Nonetheless, it
was categorically stated that "the existence of the satellites
‘had no comnection with the interpretation of Article II" of
‘that agreement.?%?

An attempt was also made to rebut the pesitions taken by the
“Soviet Union. Thus, Colombia suggested that a non-party to the
1967 Treaty could claim the benefits of its provisions respect-
ing lisbility for damages om the basis of iong-standing inter-—
aaticnal legal norms dealing with State respomsibility. While
agreeing that Article 15 allowed amendments to be suggested
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only by gignatories, Colombia considered that amendments might
be proposed by @vﬁmﬂﬁme signatories as a means te insure
further participation in the formal agreement. There could be
little doubt that Colombia was entitled to call attention to
the absence of a specific definition of outer space in the 1967
Treaty since the subject was on the agenda of the Legal Sub-
Committee.

At the 1978 meeting of the Legal Sub-Committee support was
indicated by Japan for the functional rather than a spatially
measured approach to the boundary issue.2*?

d. The 1978 Report of the Scientific
and Technical Sub—-Committee

The subcommittee examined the Secretariat's study entitled
"Physical Nature and Technical Attributes of the Geostationary
Orbit."?** It was considered by the subcommittee to be "very
useful, informative, and ovumnﬂw<m.:m:m The subcommittee noted
several of the highlights of the study including its reference
to the use of geostationary orbital positions in the future for
selar power satellites. The positions put forward by the
equatorial States were summarized as follows:

Some delegation were of the opinicn that the sover—
eignty of equatorial countries extended over segments
of the geostationmary orbit above those countries. They
stated that, in view of physical and technical attri-
butes of this orbit, they considered it as a limited
natural resource of a unique character which excluded
it from the outer space the limits of which were yet to
be determined. They expressed the view that the con-
sent of the equatorial countries must be scught prior
to positioning geostaticnary satellites over their
territories, ccastal, maritime and insular zanes, and
that the geostationary orbit over the high seas should
be considered as a common heritage of mankind.?*®

However, it was clear to the subcommittee that the space~
resource States and parties, excluding the equatocrial States,
to the 1867 Principles Treaty had rejected the claims of the
Bogota States. The former had emphasized the wview that such
claims to sovereignty were inconsistent with the provision of
the Treaty. Further, the space-resource States, relying on
their assessment of scientific facts, peinted ocut that it was
not possible to consider the geostationary orbital position as
not being an integral part of outer space. They concluded thak
neither science nor technology weould allew for claims of sover—
eignty over segments of the orbit. Thus, claims to subject
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outer space to national appropriation were rejected.?™7

e. The 1978 Report of the lLegal
Sub-Committee

Although the proposed Mcon Treaty, direct television broadcast-
ing, and remote sensing received the principal attention of the
subcommittee in 1978, there were three sessions allocated to
the problem of definition/delimitation as it related to the
geostationary orbital position., Almost 20 States participatad
in the debate on the last subject. Positions first enunciated
in detail in 1977 were restated. However, more States than in
1877 participated in the dialogue and new positions were ad-—
vanced. The negotiators had benefited from the availability of
the Secretariat's 1977 study on the "Physical Nature and Tech-
nical Attributes of the Geostationary Orbit." The subject
under discussion was interpreted in the light of the 1967
Principles Treaty. References were also made to pre-1967
General Assembly Resclutions with attention being called to
their adoption by unanimous votes. By contrast it was observed
that Gemeral Assembly Resclutions dealing with permanent sover=—
eignty over natural resources had failed to obtain the same
measure of approval. The conclusion was drawn that theilr
fajlure to command wide~ranging suppert was evidence of the
fact that they did not establish rules of internaticnal law.
The equatorial States restated the positions contained in the
Bogota Declaration and the arguments made in support of this
outlook. They also argued that the geostationary orbital posi-
tion was of such a unique and specific mature that this should
be taken inte account respecting definition/delimitation.
Reference was again made to the orbital position as a part of a
State's natural wealth and resources over which States possess
sovereignty. Further, it was urged that such orbital positions
"must be used in priority for the benefit of the developing
countries in order to help to narrow the gap between the devel-
oping countries and the industrialized countries on an equit-
able basis."?*®

These positions were largely rejected by the States that con-
sidered the 1967 Principles Treaty as governing these areas in
which geostationary space objects are able to orbit. They
stressed that the Treaty allowed for free access to and the
free and equal use of the orbital position on the base of
cooperation with due regard being given to the corresponding
interests of other States. It was their view that the placing
of space objects into geostationary orbit did not create a
right of ownership over either the orbital positions or over
segments of the orbits. The view was zlso expressed that the
1967 Treaty did not preclude the elaboration of a specific
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legal regime relating to the geostationary orbital position.

At the close of 1978 the differing outlooks of the Bogota
States and the active supporters of the 1967 Principles Treaty
were clearly evident. The States supportive of the aopposed
positions had added little to the views expressed in 1976 and
in 1977. It had become clear that it was most unlikely that a
consensus could be obtained in COPUOS in which the 100 km
boundary as the lowest legal level for outer space would be
accepted. However, there remained a feeling on the part of
several States that it might be possible tc establish special
rules governing the use of the geostationary orbit. In order
to keep this hope alive it was suggested that new technical
studies and further legal-politiecal negotiations should be con-

£, Views Expressed in 1979

The General Assembly on November 10, 1978 asked oomaow to con~
gider in 1979, but not as a priority matter, the need to "con-
tinue to discuss matters relating to the definition and/or
delimitation of cuter space and outer space activities, bearing
in mind, iwnter alia, gquestions relating to the geostationary
orbit."* %% When the two subcommittees of COPUOS met in 1979
they had before them a lengthy addendum to the first study on
the "Physical Nature and Technical Attributes of the Geosta—
tionary Orbit.'?°®! The 1978 study dealt with (1) actual and
nominal orbital positioms, (2) static charge, (3) disposal
orbits, (4) the concept of anternma farms, and (5) the concept
of generalized orbits. Among the conclusions arrived at in the
study were that (1) in order for geostationary satellites to
transmit electronic messages effectively it was necessary for
the satellites to maintain nominal positions and that this had
resulted to a great extent in an orderly use of the geostation-
ary orbital position; (2) since space objects occupying a geo-
stationary orbital positiom are subject to static electrical
charging due to the effects of the lonized atmosphere and sclar
radiation, there was a need to take special precautions agalnst
possible malfuneticning; (3) non-utilitarian space objects can
be disposed of successfully in circular orbits ranging from a
few hundred to a 1,000 km beyond the gecstaticnary orbital
position; (4) congestion of the geostaticnary crbit can be
avoided through the use of antenna farms allowing for the ser-
vicing of communications functions and new services; and (5)
the capabilities for the transmission of communications, in-
cluding ‘energy, can be extended through the use of inclined,
eccentric, geosynchronmous orbits. In order to make use of this
advantage it would be necessary for the ground-based rectenna
of communications satellites and the space-based antennas of
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satellite power systems to possess tracking ommmvHHHﬂMmm.mmm

The report's prineipal value was its focus on the facts that
one space object situated at the geostationary level can mount
many antenna farms, that each is able to supply a variety of
services on many channels, and that many space objects can or-
bit successfuily in the annulus-like collar which extends both
upward, downward, anrd inward from a nominal 22,300 mile eleva-
tion. This is because the orbital position is multi-dimension-
al rather than having but a single linear dimension.

In 1979, as in the past, the Legal Sub-Committee was the prin-
cipal forum for assessing the joint issues of definition/delim—
itation and the geostationary orbital position. Although fewer
menbers of the subcommittee made interventions on these matters
in 1979 than had done so in 1978, the prior areas of agreement
and disagreement were clearly represented. In 1979 three
principal viewpoints received expression. The Soviet Union ob-
served that an "increasing nuwber of States had been advocating
the establishment of a boundary between air space and outer

space at an altitude of 100 tc 110 kilometers above sea
1253

The United States counseled the need to wait pending a full
understanding of the implications of a boundary fixed at the
level preoposed by the Soviets.2®" 1In the absence of adequate
legal and scientific analysis it was considered that a defini-
tion would not be rationally based. Thus, according to the U.
5., a decision "to include certain regions of the upper atmos-
phere within air space subject to State sovereignty, or in
outer space free from such claims, should not be taken lightly
or hastily, especially if no problem depended for its resolu-
tion on such a decision."?3% In relating the issue of defini-
tion/delimitation to geostationary orbital positions and the
radio frequency spectrum, reference was made to ITU decisions.
Attention was called to ITU findings that these resources were
expanding, with the example being given that "one orbital posi-
tion could support several entirely different transmissions on
the same frequency."2%% It was alsc noted that "since the
orbit was part of outer space, its legal status was governed

. . ." by the 1967 Principles Treaty.”>’ Since the Principles
Treaty guaranteed free and equal exploration, use, and exploi-
tation of geostationary orbital positiens, as well as free
access to them, it was indicated that there was no need for new
legal principles on the matter. Support for this last propesi-
tion, which was based on Article 1, came from Brazil. It took
the form of the rejection of the "filrst-come, first-served"
proposition, which had entered the fieid of international space
negotiations by way of discussions relating to radio broadcasts
from satellites, Brazil identified its rejection of the doc-
trine by announcing its support for the Common Heritage of
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Mankind principle for inclusion in the 1979 Moon Hﬁmmﬁ%.Mmm

The position of the United States was summarized during the

1979 meeting of COPUOS, It was stated that (1) a compelling
legal or technical need or justification for a definition had
not appeared over the years during which the subject had been

considered; (2) major difficulties would result from the fixing

of an arbitrary boundary; (3) if such a boundary had. been pre-

viously established it would have either delayed or permanently

inhibited meny current space activities; and (4} "the interna-
tional community has not yet adequately examined the multitude
of scientific, legal, technical and wopwwwnmw factors that are
relevant to meaningful definition."2%®

Ecuador, as spokesman for the equatorial States, reaffirmed the

view that the Principles Treaty did not contain a boundary
definitien, that the prohibition in Article 2 of national

apprepriation could not be applied to the geostationary orbital

position, and that the exercise of national sovereignty over
that orbit was "mot contrary to the Treaty's provisions,'?%¢

Feuador stated that the presence of a foreign satellite in geso-—

stationary orbit above an equaterial State gave no legal right
to the foreign launching State.2®! It noted that equatorial
States did not object to the presence of such foreign space
objects above their territories when they were not in geosta-

tionary orbit. Ecuador stated that the geostationary orbit was

a limited natural resource possessing a sul generis nature.
Further, the equatorial States viewed the resource as serving
their interests and also the interests of other developing
countries.

Tndonesia also urged that such orbits possessed a sul generis
character. This was to be taken into account in the formaticn
of a definition of outer space. Indonesia stated that orbital
positions nmﬁmﬂwwﬁﬂmm a limited natural resource of the subja-
cent State. Three States were willing to accept & provi-
sional definition at the 100-110 km level. Bulgaria regarded
the Soviet propesal as a conditiomal or temporary solution.2®?
Belgium viewed the 100 km level as being arbitrary and recog-
nized that such a formulation would have to be modified in the
light of techmical and functiomal copsiderations.2%%
willing to agree to a provisicnal definition, but this was to
be without prejudice to a "subsequent assessment of the ques-
tion in the light of new technical and legal concepts.”26°

The 1979 meeting received from the Soviet Union onm March 28,

1979 a working paper entitled "Appreach to the Solution of the

Problems of the Delimitation of Air Space and Outer Space.'?®®

In their proposal the Soviets employed spatial criteria for the

fixing of the boundary between the indicated areas. According

Chile was
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to the submission:

1. The region above 100 (110) km altitude from the

sea level of the Earth is outer space.

2. The boundary between air space and ocuter space
shall be subject to agreement among States and shall
subsequently be established by a treaty at am altitude
not exceeding 100 (110) km above sea level.

3. Space objects of States shall retain the right to
fly over the territory of other States at altitudes
lower than 100 (110) km above sea level for the purpose
of reaching orbit or returning to Earth in the texritory
of the launching State.

Speaking in support of this proposal at an earlier meeting of
COPUOS on June 29, 1978, the Soviet representative had urged
that the definiticnal process should take place in several
stages. It was suggested that "by way of a first step we might
agree that space above 100-110 km above sea level should be
considerad outer space."?®’ This was reemphasized by the ob-
servation that the indicated altitude could be acknowledged, on
the basis of existing circumstances, as constituting outer
mvmnm.Nmm At the 1979 meeting of COPUOS the Soviet representa-—
tive indicated plans for the introduction of a draft for a

General Assembly resolution "on the question of the delimita-

_tion of air space and outer space and the legal status of the
" puter-space mmmmwﬂn in which orbits of gecstationary satellites

are located."® The proposed draft, it was indicated, would

be put forward in a spirit of compromise in order to meet the

‘wishes of a number of countries. It was thought that such

wishes would be best accommodated through the consideration of
both issues in one package.

'g.  The 1979 Report of the Scientific

and Technical Sub-Comnittee

Under its agenda item on "Examination of the Physical Nature
" and Technical Attributes of the Geostationary Orbit" the

Scientific and Technical Sub—Committee probed into this aspect
of space activity in 1979.27% fThe subcommittee analyzed the

1978 and 1979 Secretariat studies and concluded that a need
‘existed for a further report on the dymamics of the population

of space objects. It was also the view of the subcommittee

~ that new information should be acquired relating to the mest

efficient and economical means of using the geostatiomary

~orbital position, particularly by the developing countries.

This resulted in the submission later in 197% of reports from

© 10 States in which they identified what they considered to be
the most efficient and economical means of using the
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geostationary orbit. The subcommittee also had before it tech-
nical studies prepared by the ITU in comnection with the 1979
WARC. Pending the completion of additional research amnd the
receipt by COPUOS of the views of member States, it was agreed
rhat further consideration should be deferred until 1980,

h. The 1979 Report of the Legal
Sub-Committee

The 1979 meeting of the Legal Sub-Committee resulted in a reit-
eration of the positions that hadé been put forward in 1976,
1977, and 1978. As in the past there continued to be disagree-
ment on the desirability of formulating a definition/delimita-
tion of outer space. In support of arriving at a formal state-
ment containing rights and duties was the fact that the number
of space objects in orbit was increasing and more States were
engaged in space activities. While support for the Soviet
linear proposal was given by some States, there was also a
strong feeling that it merited further study. Im thils regard
it was indicated that past studies as to the lowest practical
perigees of space objects had consistently placed them too
high. States objecting te a formal definiticn/delimitation
pointed to the fact that COPUOS 'had been unable to identify
practical problems which would require a definition and/or
delimitation.™ 7% Tt was also reported that the Scientific and
Technical Sub-Committee no longer carried the subject of defi-
nition/delimitation on its agenda.

The equatorial States, as in the past, linked the question cof
the gecostationary orbit with that of definition/delimitation.
They repeated their arguments that the orbital position was a

limited natural resource falling within their sovereigmty. The

advanced States continued to insist that the 1967 Principles
Treaty was applicable to the orbital position, and that the :
position, as a part of a spatial area in outer space, could not
become the private property of any State or fall within the
public sovereignty of a claiming State. They continued to
point to the important distinction between use and exclusive
rights. The space-rasource States, in denying the claimed
exclusive rights of the equatorial States, indicated that the
orbital position was "free for use by all States without dis-
crimination of any kind on a basis of equality and in accor-
dance with international law.'?”?

The proposition advanced in 1978 that the existence of the
Principles Treaty did not preclude the elaboration of a speci-
fic legal regime for the geostatiomary orbital position was
regtated in 1979, This proposal, however, was contradicted by

gome States which held the view that both the Principles Treaty:
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and the 1973 ITU Cenvention and subsequent Radio Regulations
"already contained necessary provisions to ensure equitable use
of the geostationary orbit and that, therefore, the formulation
of new legal principles relevant to the use of the orbit was
not necessary."2’?

i. The 1980 Report of the Seientific-

and Technical Sub-Committee

In 1980 the Scientific and Technical Sub-Committee resumed its
consideration on a non-priority basis of the agenda item on
"Examination of the Physical Nature and Technical Attributes of
the Geostationary 0rbit."?" The subcommittee considered two
reports by the Secretariat consisting of submissions from 10
non-equatorial States dealing with their views on the most
efficient and economical means of using the geostationary
orbital vomHnMom.mqm The reporting States identified the need
to take into account the interests of developing countries; to
make use of the capabilities of the ITU in comnection with the
use of radio frequencies; to protect space objects from harms;
to avoid the presence at the geostatiomary orbital position of
non-functioning space objects; and generally to engage in
international cooperation im the development of future global
space systems. Three States, namely, Italy, Sweden, end the
United States, restated their opposition to the claims of the
equatorial States. France suggested that the ITU might play an
important role through making an initial study of the needs of
the world community respecting telecommunications. France
gtated that it "would be agreed that all countries have equal
rights of access to the orbit or the frequency spectrum.
Acquired rights might, however, be remewable on a priority
basis, but such an arrangement could not lead to the recogni-
tion of any right of use in vmﬂvmﬂcwﬂ%.:mqm Thus, France indi-
cated a willingness to face directly the long-debated proposi-
tion, respecting the use of the radio frequency, mnanely,
whether the "first—come, first-served" approach possessed
merit. Inferentially, if not direcktly, this raised the issue--
because of the practical relationship between the occupation of
a given orbital pesition and radio broadcasts from a space
object at that orbital position——of the possible future role oi
the ITU cencerning orbital vomWﬁHonm.mqq The United States, in
order to still fears respecting monopolistic uses of the very
large number of geostaticnary crbital positione, indicated it
was "undertaking new developments so that all current and
potential uses of space commumnications systems will have ample
opportunity to share the benefits of satellite communications
now and in the future, without fear of a shortage of orbital
space or frequency bands."27®
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The Scientific and Technical mﬂwmnoEBHnﬁmm wwmo Hm®MMﬂMMmMMWWMM
asgessment of a study @Hmﬁmﬂmmwﬂwﬁw nﬂm mmmwmﬂmnnMHSma s,
the m%ﬁmBHnm of space objects. Hdvm stu W mmwmmm d e o
stability of gatellites ﬂrHWmowﬁﬁMMMwnowwwﬂwwmmeHﬂHonm. oo
| i i jects from )
waowmeMwMM MMMMmﬁmwudeawnﬁMoﬂ pf the mmomM ow space ovanﬁm.
Some five techniques were identified for mnrpmwwﬁm HWMNMMmum
namely, orbital transfers, propellant oonmﬁeﬁnpoﬂm Mwn.om o
gpace object into the lower mmabmvwmﬁwa wmmswnm F&Hm Lo
Farth's mﬂm4WﬁmﬂHoumH field, mS@ placing it in 2 ! mMﬂm -
orbit. On the pasis of the available mﬂm Hmwm<wﬁ ain
appeared that a space object could wm.amwsnmppm .Nﬁ 2 mwmr
position within the mmmwﬂmnwmumMW.mewnwwnwmmwmswm@onwm B
degree oI certainty. e subcommilt red T e si-
ing the effective use © e or P
ﬂMMMWH MMMMMMHMMmMMMnONWHmm to the need for nmﬁmwcw.mwwsﬂwwm
for gpace services employing the orbit. The EmﬁﬁMuwoManﬂ oas
subcommittee were aware of the role of the 1TU mw e iae
expressed lest duplicative studies be conducted by bo .

Prospects for guccess in the use of the mmomﬂmﬂvommMMOMdean
position may be affected by mawcnm.m@mom transporta o
systems. In 1979 the Secretariat HWmﬁm& a report mﬂ. ¢
nypternational Implicaticns of New Space HnmuvaHMm MOH Lo81
mwmﬂmam.:mwc The subcommittee placed on its agenda oﬁm QHﬁMI
but net on & priority basis, ﬂrw question of mvmnw.ﬂwwwmm T
tion systems and their implicatlons for future actlv

space.

The 1980 report of the subcommittee must be viewed ﬁmwaoﬁww in
terms of what was reported but in what Amm ﬁow.ﬂmﬂmnm wwamsnm
Understandably, it was not mWHmeo.MHM4MMM0MMﬁMMMmPMm mﬁm

i s £fic and techmoleoglca 0 )
wwnwmmWWmHmnwwwﬁwow able to forecast the orbital onHmMMmemu
tics of space objects that still must be ﬁwmﬁmav mmnawvwm .
those still on the drawing boards. Hﬁcm. it was mo L e
discuss, let alone make any constructive mﬁmmwmﬂHMMMmmw
ing a preference for a mwmﬂwmw approach or a GﬁMHmH o
approach to the fixing of a toundary between SOV Z
space and non-sovereign outer space.

The 1980 Report of the Legal
Sub-Committee

P

Ther 1980 Report again reflected the fact ﬂWmﬂ.oowmwmeMMwwﬂwl
. i i i both to the 1ssu

held a variety of views relating . :
tion/delimitation and to rights Hmm@mnwwﬁm mﬁm mmomﬁwnpodmﬂw
orbital pesition. On the matter of ammyﬁwﬂwom\mmwwapﬁmwpwn
there was disagreement whether a decision was required an
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whether a spatial or = functiomal approach should prevail in
the event that a definition were appropriate, Among the States
favoring the establishment of a definition there were differ-
ences as o the specific boundary that might be accepted.

As to outlooks of those States favoring the identification of a
boundary, it was noted that the regimes of air space and outer
space were different and that the fiwing of a formal boundary
would facilitate an understanding of the respective rights and
duties applicable to the several regimes. The point was made
that the Soviet propesal for a lower bhoundary at a distance of
between 100 and 110 km above sea level was a practical ome,
since it largely corresponded to the lowest perigee of space
objects. Some States, while willing to accept such a boundary,
called attention to expectations of scientific and technologi-
cal advances. Thus, in their views any agreement on a boundary
would be subject to a revision dowaward by a future multi-
lateral understanding. This would mean that pending the entry
into force of the ensuing agreement the status of the area
below 1i00-110 km would remain undetermined.

Other States asserted that a customary rule of international
law existed respecting a boundary between air space and outer
gpace. In the cpinion ¢f some of these States theres was no
need to identify an intermediate zone, 2. g., 2 mesosphere,
between air space and outer space, Others supported the view
that a boundary was desirable but that an exact demarcaticn
Letween the two spaces may not be possible.

It was reported that '"'the view was also expressed that the
establishment of & conventional boundary should be supplemented
by functional definitioms of the terms 'gpace flight' and
'space object.’ Some of the delegations which considered a
boundary necessary stated that a definition and/or delimitation
of outer space should also contain provisions on the sud
generis character of the geostatiomary orbit. '8!

The States objecting to arriving at a definition in 1980 ad-
vanced numerous reasens in support of thelr policy preference.
These included: (1) as in the past, mo practical problems had
resulted from the absence of a definition; (2) scientific data
would not justify the fixing of a boundary at 100 km, since a
perigee had been determined below that elevation; (3) an arbi-
trary boundary would lead to complications, since States lack-
ing space capabilities would have no way of knowing of viola-
tions or would possess no means to control such a boundary; and
(4) a boundary at the 100 km level could impede further devel-
opments in space science and technology. Some States, because
of their opvosition to the fixing of a boundary at & specific
distance above sea level pending a further clarificaticn of
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scientific and technological developments, urged the desirabil-
ity of taking s functional approach. The hope was also
expressed that the Scientific and Technical Sub~-Committee
would keep the matter under review.

In examining the issue of the geostationary orbital position
the members of the Legal Sub-Committee divided along several
lines. The equatorial States restated the view that,-owing to
the physical characteristics and technical attributes of the
orbit, it was a limited natural resource of a sui generis
character. They continued to assert that they exercised sover-
eign rights over those segments of the orbital positicn super-—
jacent to their territories. These claims were again rejected
by the space-resource States. Among these States there were
some which comsidered that the developing countries® should have
squitable access te the orbital position and that their needs
might be determined through the ITU. Represeantatives of the
developing countries favored the creation of an equitable legal
regime, Its function would be to ensure that the orbital posi-
tion was emploved for the benefit of all countries but with
special reference to the needs of the developing States.

The meaning to be accorded to Resolution BF of the 1979 WARC
was debated. The Resolution, entitled "Relating to the Use of
the Geostatiomary Satellite Orbit and to the Planning of Space
Services Utilizing It," stated "that a World Administrative
Radio Conference shall be convened not later than 1984 o
guarantee in practice for all countries equitable access to the
geostaticomary-satellite orbit apnd the frequency bands allocated
to space services" and that at its first session the Confer-
ence, insofar as space services and frequency bands were con-
cerned, it was to take account of "the relevant technical
aspects concerning the special geographical situation of parti-
cular countries; and provide guidelines for associated regula-
tory @Hoomacﬁmm.:mmn Two space services, namely, the Fixzed
Sateilite Service {FSS8) and the Broadcasting Satellite Service
(BSS), came within the purview of the Resolution.

There were a number of proposals respecting the terms of the
Resolution, with important differences being manifested by the
less-developed States, by the equatorial States, and by the ad-
vanced States. While it was the view of all States that a
future conference should be held to further the efficient and
economical use of the gecstationary orbital position and
attendant broadcast opportunities, there was an intense debate
on thersteps which should be pursued to obtain such a geoal.
According to the chairman of the United States delegation ''the
focus was directed at whether such a conference should have
limited terms of reference -confined to developing an a priori
plan, or whether it should have broad terms of reference to
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admit nowmwmmﬁmﬁwon of & wide range of possibhilities for
guaranteeing equitable access.”?83

During the debates the developing States urged that the indi-
cated planning should lead to a detailed plan for allotment of
orbital positions and frequencies to. States. This approach was
preferred on the grounds that space objects were being placed
in orbital vomu..nm.o.b.m.. that the space-rescurce States were
filling up such positions on the basis of a :mwﬂmﬂ1ooamu first—
served" claim, that such a claim would deny equitable access on
the part of the developing States, and that the rights set
forth in Article 33 of the ITU Convention were not being pro-
tected by the processes identified in Article 9A of that
mmmmmﬁmun. The advanced States, taking an opposing position
redsoned that it was neither feasible nor desirable to plan mow
mmWHﬁm allecations to the Fixed Satellite Service (FSS). %This
ﬂcﬁwoow was supported by the views that existing regulatory
procedures did not support a claim of "first-come, firste
served,” that such procedures had worked well im the past and
could be modifled to work better in the future, that an imposed
plan could result in the freezing of technological advance—-
thereby producing congestion in the geostationary orbital area
to the detriment of all States-—, and, if it were necessary to
proceed with the development of a plan, that it should not pro-
duce a detailed assignment of the kind identified for the
Broadcasting Satellite Service (BSS) in 1977.%8%

Responding to these arguments the equatorial States and the
developing countries under the leadership of Algeria put for-
ward a proposal calling for a two-session WARC. It would be
the function of the first session to "establish principles
technical parameters and criteria for the planning of the deHﬁ
and frequency assignmerts for space services . . . taking into
account relevant aspects of the particular geographic situation
of equatorial countries."?%5 7his approach was .analyzed by the
chairman of the United States delegation:

Although not so specified, the Algerian propesal in
essence favored ¢ priori planning with no alternatives.
Its failure to consider any other approack than planning
and no other planning mode but the allotment of fre-
quencies and orbital positions made it unacceptable to
the developed natioms, The reference to equatorial
countries also proved to be unacceptable to many
countries which viewed it as a continuing attempt by
the equatorial countries to build a case for their
claim of govereignty to that part of the geostationary
satellite orbit located above their territory, 8¢

“As a result of the negotiations, Resolution BP did not finally
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contain the terms "particular geographic situation omsmmwmmoﬂ1

i i ar the langu-
ial countries,” asg suggested by >Hmmﬁwmm but rath C :pmm
age "the geographical situation of particular countries.

According to Ambassador Robinsom the United States has per-
ceived the planning mandate of the next Space Conference:

as being very wide in scope, admitting ow a dﬁcmm ,
range of possibilities ranging from &mﬁm+wmm OHw«ﬁ
frequency assignment plans to more dynamic @Hmwswnmmol
approaches that will provide access to the owwwm 8P
trum in an equitable manner as the real Hmncyﬁmﬂwﬂﬁm
of administrations arise. While we are of the %Hma
that a flexible and dynamic planning w@ﬁﬂomos ﬂwww be
more responsive to user needs, we vmwwwdm that 't M
Conference will be free to decide for itself the .mww
approach for ensuring equitable access to wwm owwﬂnwan
spectrum based upon nmﬂwmcwmwnm comprehensive techni
preparations and analysis. L

United States continued to support and to build Hmm
MMMMqurMEm provision of Article 33 of the 1973 ITU ooﬂdmﬁﬁwww\
which prescribed equitable access to the mwmm use of t e MM&
spectrum resource. Om this premise the United mnmwmmmdpmm ¢
Resolution BP as being broadly enough wmmma to WHHoﬂ or fu .
discussion of alternative means of securing equitable mmommm o
the resource, although it was acknowledged that mn the future
conference the developing States and the maamnowwmu. mmmﬁmmm
would revive the demands for specific assignment mo t MB o
preferred rights te such resources under the heading of &

priori planning.

Despite this understanding of the meaning to be mHMmM nowwmwwl
lution BP, during the 1980 meeting of the Legal mc.l omm

of COPUOS some delegatiomns argued that the mmmcwcmpon me
intended to apply particularly to mmmﬁmm chmhw&.ww @OHWmMﬂ the
tropical, and desert areas where climatic nowmwﬁwoﬂmew ser ¢
reception of signals broadcast from space cwumnnm.. e mno
torial States urged that the impert of mrm WWmmpﬁnHoﬁ ﬂwm
accord recognition to their previously identified specifiic
contentions and needs.

k. The 1980 Summation by COPUOS

Statemefits made at the 1980 meeting of o@mcom indicated that .
Emsvmﬁm.smﬂm still unable to resolve their @Hmmmﬂmﬁan mevMMHI
ing the geostatiomary orbit and the geostationary orbita mwm
tion. Ecuador perceived that the space-resource mﬂwﬂMm zmou
engaged in "appropriating to themselves perpetual rights

"At the same time Ecuador referred to th
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locating satellites in the crowded geostationary orbit,™289
This conduct was termed "unacceptable" as was also "the em—
placement of fixed position devices in segments of the geosta-—
tionary orbit above equatorial countries without prior agree-
ment from the respective underlying equatorial countrieg."2%9?

; . : e equality of use provi-
sion of Artiele 1 of the 1967 Principles Treaty as it applied
to the respective technological and economic capacities of both
the space~resource and the non-resource States. Thus, it was
urged that "there cannot be equality when there are imbalances
between the different countries with wmmwmnw to the means and
the opportunities of using this orbit,"2%! The conclusion was
drawn that economic and technological superiority must give way
to the "rights" of the equatorial States. As a consequence it
was urged that members of COPUOS should not delay in arriving
at regulations to govern the use of the "geostationary orbit,"
The representative of Ecuador indicated this approach would
allow for "segments of the geostationary orbit" to be used for
the benefit of the peoples of the equatorial States and alse
for "the internaticnal community as a whole, particularly the
developing countries."?®2 Atrtention wae also called to resolu-
tion BP of the 1979 WARC, which according to him, "officially
recognized the need to plan for the use of the geostationary
orbit, bearing in mind the special geographical position of
certain equatorial countries.''??3

The representative of Ecuador also called attention to a state-
ment signed in Quito om March 14, 1980 by the members of the
Andean Group. On that occasion support was given by Bolivia,
Colombia, Ecuador, Peru, and Venezuela to the foregoing Ecua-
dorian interpretation of the 1979 BP resolution. Spain also
supported the Quito statement. In his observations the repre—
sentative of Ecuador also found encouragement in the prior
remarks of the representative of Mexico. The latter had con—
cluded that the concept of a geastationary orbit, following the
views of the equatorial States, is "a limited space re-

source., . . . As such it is not adequately regulated in the
Outer Space Treaty."??" Mexico also maintained that there was

a need to work out "a set of prinmciples that would complement
the existing treaty.'?%5

In much the same vein the representative of Colombia called for
the fashioning of rules in a timely manner lest the use of the
geostationary orbit be treated as a de faeto occupation which
would be contrary to the "provisicns of intermational law which
clearly prohibit the emplacement in a fixed orbit of radio-
communications stations at any altitude without the express
avthorization of the State below, as in the specific case of
the States that are crossed by the Equator."??%® This was
premised on the view that a perpetual presence of a
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geostationary satellite existed on a segment of Colombian
territory.

The space-rescurce States, having previously clearly identified
their oppositicn to the assertions o0f the equatorial States,
did not use the 1980 COPUOS meeting as an occasion to restate
their understanding of existing formal and customary law relat—
ing to the use of the geostationary orbital position. There
was an awareness on the part of the representatives of the
report prepared for UNESCO on the subject of mass communica-
tions. This study, known as the McBride Report, was mentioned
by several of the mmwmmmﬂmm.mmq Thus, the representative of
the Netherlands indicated that the report had dealt with "the
possibility of an international duty on the use of the geosta-
tionary orbit for the benefit of the developing ooﬁﬂwﬂ%mm.:mom
Responding both to the positions held by the equatorial States
and as reflected in the McBride Report, the Dutch delegate
stated that the orbital position was a "phenomenon o be
exploited for the bemefit of all, regardless of the technologi-
cal development or geographic position" cf any State or group
of States.??? This statement constituted an interpretation of
Resolution BP of the 1979 WARC at variance with that of the

Quito States.

At the 1980 meeting of COPUOS the representatives gave more
attention to the other items appearing on the zgendas of the
two subcommittees. This focus suggested thelr awareness of the
irreconcilable differences as to factual characteristics of the
seostationary orbital position both from the point of view of
whether it is a patural resource or whether it is a limited
regource. It also reflected disagreement as to the meaning of
Articles 1 and 2 of the 1967 Principles Treaty. Finally, it
indicated a misunderstanding on the part of the eguatorial
States of the frequently stated commitments of the space-
resource States to the effect that the use of the geostationary
crbital position was mot to be permanent, that the use was not
to constitute a de faeto basis for a claim of exclusivity of
use, that such uses were in fact to be made available to all
States, and that pending the utilization of such orbital posi-
tions by all States pursuant to agreement on suitable rules and
regulations that there was to be a sharing of the benefits of
exploitative uses with all States, including the developing and
equatorial States. :

In their general exchange of views in 1980 the members of
COPUOS demonstrated that varied and opposing views existed
respecting the jeint issues of definition/delimitation and the
use of the geostationary orbital position. Outlooks relating
to the use of the orbital position teock three directions.
First, there were the cngoing representations of the equatorial
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States that they possessed sovereignty at the geostationary
.Hmdwwu This contention was based on the view that this orbital
position was sui gemeris. Second, some States considered that
the time had come to establish a special regime to govern the
use of the position. Third, a number of States pointed out
.nﬂmn the orbital position and the uses of geostationary satel-
lites were already subject to well-understood provisions of the
1967 Principles Treaty which allowed for free access to and

free and equal exploration, use, and exploitation of the pesi-
tion.

During 1980 first mention was made in COPUOS of Resolution BP
adopted during the 1579 meeting of the World Administrative
Radio Conference. Interpretations were advanced by the members
of COPUOS as to the meaning to be given to the resolutiomn.

Some States took the position that the resolution was designed
to serve the special interests of equatorial States. Other
States indicated that the resolution was designed to desl with
natural and scientific facts rather than political-legal
claims, In their view the reseolution "referred to polar and
certain tropical and desert countries where geographical and
nHHEmﬁwn conditions affected signals from satellites.”?’? The
varying interpretations of the resoluticn, which added a new
dimension to the historical disagreements relating to defini-
tion/delimitation and to geostationary orbital rights, demon-
strated that immediate prospects were dim for ooﬁmmﬁmmm in
these areas. However, COPUQS endorsed the view that continuing
studies should be conducted concerning the physical nature and
technical attributes of the geostationary orbital position.

1. The 198l Summation by COPUOS

In 1981 COPUOS and its two subcommittees continued their
debates on definition/delimitation and on the physical nature
and technical attributes of the geostatiomary orbit. The
Scientific and Technical Sub-Committee called attention to the
preparation of a background paper on the physical nature and
technical attributes of the geostationary orbit for the use of

the Second TN Counference on the Exploration and Peaceful Uses
of Quter mﬁmnm.woy

The Legal Sub-Committee considered widely ranging views includ-
ing the pros and cons of arriving at a formal agreement on a
boundary between air space and outer space.’? The following
reasons were advanced for reaching a formal agreement: separ-
ate legal regimes applied to air space and outer space; nation-
al sovereignty over air space would be strengthened if the
upward limit of air space were clearly established; the pres-
ence of an identifiable boundary would reduce disputes; new




500

vehicles would be abie to transit through both mwﬂ space muwmﬂm
outer space and it would be necessary to know Sﬁwod wmmwMMH%Ewl
applicable at different stages; the need for definition

tation had become urgent.

s . , uld

States favoring a formal definition noﬂmwmmﬂm@ mrmn ManMrﬁwomH
not be possible to rely exclusively on manUmHmHo mdmﬁw chinieal

i i ement would allew for necess
eriteria. A formal agre f sary iden

i i between air space

i ion of an intermediate zone e

R A formal agreement would allow for the use of func

ace. : e 0 -
MMUﬁNH definitions of the terms 'space mHHmUm mﬁ&wmmmmanmel
ject." Some States expressed the view that it wou ep

ble to intreduce into a formal mmﬁmmamﬂﬁ ﬁwo<wmvoﬂwwmwmwnm wwml
sui generis character te geostationary ou@wﬁwwmmowwHoa‘SMHm
cussions focusing on a prospect of a mowsmw. mama.cﬁJOW ore
influenced by the reintroduction by the mmdwmn nnwn Of e
1979 proposal that a boundary should be mvxmw wcm

not higher than 100 to 110 km above sea level.

A pumber of States raised objections to wﬁm nead mow wwwwwmmwrm
definition, and in ﬁmHﬂHOMHWM MO.HWM moMHMMﬂMMMWOMMm Flxing *h
the 100 to 11 eight. 0 : t
NMM&MMMM MMmﬂ no practical mwmmwocwﬂwmm me.mﬂwmmﬂ MM Mwmwmv
sence of a formal definition/delimitation. ovwwsmm.mwn 2
formal agreement chserved nwmw :MﬁmwmﬁﬁwwowocmnmemwnwanmH
technical justification for the eslg of a par m@mnm.:mor
altitude as the boundary wmn@mmﬁ air space M uter space.
They alsc urged that a HmwmﬁwdeM wwmd boun Wﬂww ould creats
iffi ies for space objects, HHEmmHmﬁmw% ollo g
Mwmwwwcwwﬁﬂmm of descent, where ﬁww transit took @HMMMnMMMMmH
foreign countries. It was also mowwﬂmm omn m#mﬁmww.ﬁﬁ: Lon
approach would require the mmmwdpﬂpod of "space g 2
:wwmnm object." Opponents also vonsidered ﬂwMWmm forma
nwwwoﬁ would be both arbitrary and premature.

The subcommittee reviewed the issues that had vmwm.wwwmmMmMﬁ
the use of geostationary orbital positioms. As in the WOHHNH
there were widely divergent views expressed by the mwmme o
countries and the principal mwmomiﬂmmnwwnm mwwmmm.om M i the
i 1lied to the possible utility
past attention was ca < Gy ofare
f itd to be used for the bene
allowing such positions . Lol e
i i i he developing States.
ntries and in particular t .
Mwwmmmﬁmm that the ITU might be the @HmmmMHma forum for mmmwwﬂm
with the utilization of such positions. :
These issues attracted the attention of nomc0m Swmﬁmvm BMﬁ in
1981. Agreement could not be reached Hmm@mnwwwm a MMMmmHmo
- ] ry - » mHH
inition/delimitation. Wide differ
agreement on defini . ge rences alse
i ry orbital posi
isted on whether the mmomnmnwoﬂm 0 .
MMnﬁ to gsovereign or preferential claims. However, nctice was
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taken of the view that it would be rational to use the orbital
position on an equitable basig,?07

By the end of 1981 it had become clear that the members of
COPUOS were not anywhere near a consensus position on the sub-
Jects of definition/delimitation and rights respecting the geo-
stationary orbital position. No proposal had been made for the
establishment of a general set of principles dealing with these
issues, although the Soviet Union had urged consideration of
its working papers on definition/delimitation. The two issues
are essentially practical ones and some of the ideological
differences, which have prevented the achievement of consensus,
for example in the area of DTB, have not been raised respecting
the present issues. However, perhaps an equally ominous
development was the hardening of the positicens of the equator-—
ial States and those rejecting their claims, However, many of
the space-resource States indicated an awareness of the
problems confronting the developing countries, including
several of the equatorial Stares falling into this category.
This awareness has taken the form of assurances that the commu-

nication's needs of the developing countries would be aided by
the advanced countries.

A major problem, which is not unigque to the negotiations con-—
ducted within COPUOS, has been the difficulty of establishing
scientifically and technologically verified facts. When such
facts appear to have been established, although they will
always change over time as advances are realized, there has
been 2 major difficulty in gaining their acceptanca by natiomal
delegates, For example, it is now quite clear that through the
use of antenna farms it is possible to use a given space object
for a variety of communication's purposes. This has resulted
in a partial elimination of the earlier concerns over the
crowding of the geostationary orbital position by space objects,
Further, a large number of highly advanced procedures have been
Put into operation whereby interferences in the use of fre-
quencies have been brought under close contrel. Thus, the
fears of monocpolistic national dominations of both the geosta-
tionary orbital position and the field of communications nay be
laid to rest. Until facts such as these are fully understood
and accepted, it secems unlikely that consensus will be achieved.

During the discussions of these subjects there has been 2 close
coordination between GOPUOS znd the ITU. This will have to
continue in the future in order to aveid opposing pogitions and
contests over the most suitable forum for the making of rele-
vant decisions. Both COPUOS and the ITU can derive substantial
benefits from some of the scientific reports prepared at the
request of the Scientific and Technical Sub-Committee. There
will continue to be the need for close coordination between the
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two subcommittees on this subject. The members of the Legal
 Sub-Committee will have to understand the reluctance of the
Seientific and Technical Sub-Committee to offer recommendations
until it can be fully persuaded that its advice is based on
sound facts. These facts, particularly as to the lowest con-
tinually safe position at point of perigee, still remain to be
determined. Thus, despite strong demands, especially on the
part of the Soviet Union, for the fixing of a boundary in the
range of 100 to 110 km above sea-level, it does not appear that
this proposal will be able to gain the reguired consensus.

Tt should alsc be noted that it was mot until 1976 that the
terms of the 1967 Principles Treaty were brought under con—
certed attack. Although contentions of the equatorial States
have been made with vigor in all forums that are available for
the portrayal of their outlooks, it does not appear that they
have been able to persuade States, other than those in their
common geographical condition, of the validity of their conten-—

tions.

It is probeble that both the issues of definition/delimitation
and rights to the geostatiomary orbital position will remain
for the foreseeable future in the area of political rather than
legal copcern. In the meantime the ongoing activities of the
space~resource States at the geostationary orbital level con—
stitute further evidence of -the maturing of customary interna-

ticnal law.

8, CURRENT ASSESSMENTS BY SCHOLARS

a. The Issue of Definition/
Delimitation

Professional commentators at the present, as in preceding
decades, have offered solutions to the issue of definition/de-
limitation. Their attention has been drawn te two principal
approaches for the establishment of a legal boundary between
sovereign air space and non-sovereign outer space. These are
the spatially-measured and the functional approaches. The
former in particular includes several alternatives.
ally, it has been suggestad that the time is not yvet ripe to
make a choice between the alternatives. Scholars, like
national spokesmen, have been divided over the respective
merits of the several possibilities.
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The options have generally fallen within the iliustrations con—

tained in the 1977 background paper of the UN Secretariat.
This set forth 10 illustrations of a spatial approach and
commented on a functional approach. Among the spatial

>m&wﬂwoulﬂ
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ossibiliti
wcnmm meﬂumm wmﬁm those relating to atmospheric layers and
zone mﬁmnoMHMMHﬁm on mﬁwr considerations a wﬂovommH%wmm meﬂno
glon, to be termed "mesospa m
ce
MMOMmeoHMﬂ‘mwo<m sea level and below Hwo w% MWMMHMHUM.Honmnm@
15 proposal, which draws on the analogy of a MMMMHHO
gu—

» Would allow for a i
sove : unique area j i
mMH Momwmmhwm would have certain transit memﬂm wHDm MMmSWHow
gospace zone has relied on . Rt of
: a fa
the physical properties of the atmosphere frual sssesement of

Doubt
has been cast on the utility of such an approach follow

in i
g conclusions advanced by the Scientific and Technical Sub-

Committee It re
. ported there were i ifd
charactoristive cROLEe o no scientific or technical

In a 1976 assessment of
boundary proposals 2 i

7 ttentic
MM mechB €o problems associated with fixin a wocH&Mmm catied
nrw anwm mn the layers in the mﬂaowwwmﬁm.wym no:awnwwwm i

sphere were described as variabl f g

r m i
WWﬁMwom@rmHm lying above 100 km plus or EMﬁMMHMWOMMmHHw 1o e
mwmumMm&wmm MﬂMmﬁomm doubt as to the suitabilitcy ow.m MWMMH
at has its foundatio i i

the Eavth'e stmoepboci raeat ns in the natural conditions of

Amon,
Amo mmM”mZmonabmn of the proponents of a functional approach
« M. Matte. In concluding that there should be a

- single 1 i i
z egal regime for air mwmom and outer space he has used

.ﬂﬁ.m mNﬁHmmmPOHH ag OMTm e. _Hu.m vView 1t more easib e
T c ..HH—
is
to examine ﬁwu.m nature DH. nmwm mﬂﬂunculﬁu,m.w UWH.D.W T.G.H.m.ﬂ_.mQ .ﬂwym.ﬂ. to
mﬁ.ﬁmmd.muﬂ a Q.mumuu.: tio a m& 0 atia 4 - ST n.H c ter
ition .U s e} 8sp “_-n._.. meas e ra la.

- As ob i
observed by Stoebner, this appreach would require obtaining

PHH.HWH.HH&.HHOHH&.H dgreement as to the meandy to b ven to .ﬁwumw
\ . m e BL
expression mﬁmﬁu.m.w- activi, . P “_-w r qul
ties _HM_.H.W S_.UC:H&. Cmm“_-Mu equire

4an. CHH&.@HMWWHW&.FHMW of the pur QOHHQQ mission of Wwwm sSpace Ovumﬂﬁu
-

m.HHQ this in turn .S.D.E.H.nm require the clar u.“m a 0 ] entig
q
lcation W ot
W . E mm g 2l
ambi ulties H.HOSmc er H.:m “_am. tter .T.m.m su ested ﬂmumﬁ C.FQN. ce

k
E.“_.Ww:n Um ob tained ﬁmHHOEWT HmmmHmH—Om to .ﬁ.@. HOHm “_r
e terms O._.m. NVH.”

ation and use " i
shall be carried out for the benefit and in the

‘iInterests of all countrieg,''31°5

" In rejecting the functi
. Al onal
~definition of outer space. approach Stoebner offered a legal

t He suggested that ou

5pa te i

be defined as an unlimited area above the Earth nﬁM#mMMMW&Eﬂ@W#
e

reached by all appropriate means excluding vehicles relying on
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i ,316  {e would not allow any State
mw&wdﬂmmm&wﬂmﬂWMSMMnmwwﬂmwmmmﬂﬁw of a space ovumom. moamdmﬂw .
ravance not! e would have to be given by a launching Sta mm °
e s Doﬁ_.owomm territory a space object would wm.mﬂmmmw e
mﬁmﬁm.wdowm sﬁWm returning space cbject was mn.m rmPWWw oU Les
on 83 Mawsvodw the transited State.’'’ 1In rwm 4Hms.mwm a2
n#mﬁmmMon%nM would accord to the space object In the indic
vanc

. 11 other means of
- Y lute priority over a
m ctoire' an abso
traje e

transport. |
£ a functional approach to mmmwﬁwﬂwoaxamwwswﬁwnﬂmwﬁ
S peen woi d by Gal, who, nonetheless, has nosmpmmﬂw
B hances e a Mwﬂﬁmm for a aefinition based on spatial
e emomont zwww Gal has urged that the importance of m@MMMﬂ]
Emmmﬁwmsmﬂnmw&m basis for opting for a boundary able to & o
B ate & Hw activities. This would allow any aspect of man
mewwwnwcomdmn when occurring beneath a mﬁmﬂwmwwwwﬂwmwMMw .
wOﬁnamH%“ to be governed by space law mumﬁwowm Mwm T e and
t of his contention he ﬁﬁm.ﬁmew not sourt
MMMWMMan aspects of space mnﬁH4wmemm sznWmWMnMMMM T aly
initd i ification. y
WMHmdwwﬁnWM MMMMMMWMMSOMHNHMMM“ﬂﬂmm 60:bmmHM would Mwsvwowmwwwﬂ
ble t i i air and space La
@Hm o mowwmwwmwwmn“MMMMMMMNM“HmMHMMmoB of Hﬂuommﬁﬁ ﬁmmmmmmm_
Mwmwwwwwosmow spacecraft and space owuwnwmwmmmwwwwmmmwﬂwwmw .
i ule .
chor mHHOHmmnpwdmmoMWMMmeWMnMMmDMMbMHﬂMoﬂ Mm OHv%ﬁmw mHmew
s UM ﬂow the altitude achieved by the space ovumnﬂ” wu
wwwwmwmﬂ ﬂww Mwownm as between competing mvvﬂowﬂﬁmwﬂwmﬂwwwmom
i i itd acause e
cﬁHmmOHdmmwwﬂ MWm MHMMNMM MwmeMFMM5MHWMn at its Howmmn vmnwmmw
bod ot v oﬂm Mﬂﬂo an accepted rule of customary Hﬁnwﬂﬂmnwcu
UW&HMMH mMMWMM Gal's focus was on what mwmwm avumwwmwwwmwwwwwn%
: , itd and landing,
e ﬂm.MMwW%HMW%demWMMHMwnmﬂwww at lower levels Hu.ﬂswm
R e han un resent was not relevant. By msm same leogic
ety ﬁwmwowwmw his peosition were it proven in the future
MMMW&NMMGHNWH might be zble to transit mmmmH% from mmHMW.MMﬂm
those spatial areas now reserved mwnw¢mvwmww to space 0D]
by reason of their physical characteristics.

. bt
Cal's view that opinio jurie has not as yet Moswwmamwmﬂwmmem
of spacecraft to orbit HmSmcHH%.mﬂ ﬂdm lowest P Wﬂmﬁmm avatls,
hle to them is clearly a minority view. Thus, ) Do e
aote Williams that "an international custom m%wmmm wM
e vww ” cquirement of an opinio juris generalis 1ls made
Hbﬁmnﬂ ﬁ:wmw nHmwm has also pointed out that "general consensus
mwwmmmﬂwsbﬂm States in the sense that any nHmWE QMHMM4MMMHWMﬂ%
: i ite, or above -

mwoMM MMMNWMMMMM Mwﬂwmmmmwwmw MMMMwW ﬂwm principle of freedom
wou
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and non-appropriations.'?22

A detailed assessment of prospects for international agreement

on a boundary between outer space and air space was made by
Perek in 1976,%2% After examining a number of the theories
based on spatial criteria for a boundary between outer space
and air space, Perek stated that "reasonable scientific criter-
ia can be found for a possible geometrical delimitation of
outer space."®** He concluded that a definition/delimitation
based on the lowest perigees of satellite orbits had the
soundest scientific basis and should be given preference over
competing approaches., In support of his conclusion he stated
that "the criterion of lowest perigeas of earth satellites has
the advantage that it is based primarily on physical concepts
which are invariable, 325 Further, such a limit would meet
"all the requirements for a practical and meaningful delimita-
tion of outer space."??® wm@ig specific proposal was that the
boundary should be measured from ocean level. He pointed out
that a decision would have to be taken as to whether the
boundary should be at the average level of orbiting space
objects or slightly bslow that height. On a factual basis al-
most all satellites up to the present have orbited in a speci-
fic region higher than between 90 and 100 km above ocean level.
In his view, practical considerations would allow policymakers
choices between 90 and 110 km. Perek, on the basis of the geo-
metrical approach, has suggested for definitional purposes that
the rounded-off value of 100 km be accepted. He stated "in
such a case a very brief definition might be found sufficient,
simply stating that the limit of outer space had been set at

the altitude of 100 km zbove the geoid, measured in a direction
perpendicular to the geoid,"®%7

This approach accepted the basic propesition that space objects
when in orbit are in outer space. Support for this view is
found in General Assembly Resolution 1721 (XV1), the practices
of the space-resource States in providing information to the UN
Secretary—General regarding launches, and the Registration Con-
vention. Resolution 1721 called upen States launching objects
inte orbit or beyond te furnish information promptly to COPUCS,
through the Secretary-General, for the registration of launch-
ings. The United States began to submit such data in March
1962, as did the Soviet Union, and these reports have continued
to the present time. Derek, in comnenting on the reports from
the United States and the Soviet Union containing the foregecing
data, has stated that "the spirit of the above introductory
statements seems to indicate that the region which is occupied
by satellites in orbit is a part of outer space."%%®  T¢ wag
alse his view that the Registration Convention strongly sup—
ported this conclusion since the terms of that agreement
"indicate that artificial satellites of the Earth are space



objects and hence jaunched into outer mmmnm.:wmm

Perek's analysis of competing gpatial criteria reviewed the
proposal that a boundary might be fixed at the point above the
surface of the Earth where zerodynamic lift dis exceeded by the
centrifugal force, i. e., the proposal identified with its
author and known as the von Karman 1ine.®?® This line, which
would be at an elevation of about 50 miles or 84 km, would con-—
stitute a simple definition based on scientific criteria. How-
ever, such an approach has a defect in that it is to some

degree "connected with a particular degree of technological
33l

development.
In Perek's judgment the best criteria would have a scilentific
and technical basis associazed with the lower areas in which ~
space objects traditionally orbit., In his view ''mo other
criterion proposed for fixing the limit of outer space, with a
pessible exception of von Karman's line of primary jurisdicr
tional boundary, sSeems to meet the requirements for a practica-
ble definition.”®?? This led him to opt for a choice between
the distances of 90 and 110 km. In support of this suggestion
he considered that a limit at 90 km altitude would be a sult-
able choice if it were found desirable that satellites ‘spend
their entire lifetimes, but for extremely exceptiomal cases,
above the limit. A limit at the middle distance of 100 km
would mean that practically 211 satellite orbits, at least dur-
ing their useful lifetimes, would be in outer space. The in-
frequent crossings of the limit by decaying satellites could be
regarded in the same light as the natural phenomenon of
meteors. He alse urged that a 100 km boundary "would give
States more headroom at the cost of some satellites gpending
hours or days below the limit before mmom%me.:wmw ’

When space objects are orbiting at a height of 90 to 110 km it
is now possible to identify their position both from the ground
and from space within a margin of 3 km. Thus, substantial
support exists for the use of spatial criteria for definition/
delimitation at = precisely fixed position above the ocean
level. The 100 km boundary ig an exact figure. It can be
applied globally with the same boundary pertaining to all
States. Since it can be agtated in absolute terms, it allows
for a quick and easy methodology in determining whether a given
space object is at the boundary cr above or below it.

Todicative of the fact that suppert for the spatial approach to
the boundary issue has been growing are the conclusions of
oom&ﬁﬁwm.wm: gince he has preferred to take a very cautious
approach to the facts that are believed by many to allow for
the acceptance of & customary rule of international law aliow-
ing for a boundary closely proximate to the 100 km positiom, he
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has ¢
oncluded that "the problem of demarcation can only be

solved on a conventicnal basils tak
: .
- or ? s ing into account some

He i
mHoMHMmeMMMMMHHMm attention to two legal problems which result
cal transiting of a forel
: ! gn spacecraft. The
Mwmwﬂ no.mnmmmm in such transiting is affected by the necessit
waﬁwosnu.ﬁm the State claiming the right. Further, such a e
must accommodate to the need th u
at ne harm or prejudi
Mﬂmwpmwwmmmwp the transited State.®%% He believes mﬁmwcmwwmmm
i show "a greater inclimation to
, agree to a right o i
MOH mmmnmonmmﬁ than nww% have shown as regards a wwmwﬂmOMHNSmHﬂ
owwﬂwpw for mwwnﬂmmﬁ.: 37 Nonetheless, a need remains for a
eful analysis of such competing terms and concepts as

"
innocent passage," "righ it,"
(imnosent ge, ght of transit," and "freedom of

Several ﬁm@mﬂm on definition/delimitation were presented
1578 meeting of the International Institute of Space HM = che
W“_.Eoﬂm w._mm come no.nﬁm conclusien that "the time for mmﬂm.wzwmwl
ﬂwm WWWHWM MmNWMWHHMW oﬁnWH space and territorial air space is
e v,. ) e primary reason for this judgment is that
e determination of the appropriate line raises polic
vnodwmﬁm that have not been resolved amongst mﬁmwmm w33t
»Famum s view, in the absence of the acceptance of moﬂg
MMWMWMMmN any agreement that might be entered into ﬂoawmﬂdm
in vague and ambiguous terms. By engaging i
process the parties would be shifting t 2 e voal
mmnwwpoﬂm and the ultimate HmmOHGﬁHoM om MWMMMmMMMmmMrm o
wwwwmw.wwﬂmwwumm decision, in his view, should allow Mwwmwmm
nation of precise rules, but this would depend on th i
cation of adopted criteria to practical diff ; Y i areld
when they might arise. This case-by-case e nould o
out the formulas, It would alsc nowmﬁHwﬁnM@WMMMMﬁHMWMWM ot
cess of developing a customary international law on UOdsaMMMMm

In

WMHMMM wamammmmMmMmUn Gorbiel has called attention te the
X 0 etailed rights and duties im
posed by the contempor-
MMM%WMSOMH Maﬂmw space and the absence of a mmeuHﬂHoﬂ\mmHMMHl
tation “_.ﬁ e area, He gupported the spatial approach over the
;i nal approach for arriving at a boundary between air
SMMnMOMMMUM¢nMﬂ mﬁﬂnmu particularly on the ground that it was
e to make a precise and satisfactory disti i
i istineti
vmw@mms uses of the two indicated areas.>*® ﬁw mm40Hmmﬂmmn
cbligatory conventional disposition of the matter. In his view

the boundary might be establish ’
ed at
the surface of the Earth. = befwesn 80 and 50k above

Wmm&mﬂ%m%noasmﬂﬁmﬁOHm on the subject of definition/delimita-
jon, like national representatives at COPUOS, added little in
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recent vears to what had been said before. The HsﬂmﬂMHnwﬂwm
ization
i i i ject, brought on by the formaliz
the interest in this subject, .  he Tormalize
i torial States in the £
of the claims of the equa 6 Dogota
-ati d a much lower prefile.
laration, had by 1982 assume . 0 ® oo
WMMWHHMﬂw om States to effect a choice, dﬂm the Wwommww mMﬂmm
founded on either spatia
nsus, between a boundary : }
Mwosmw.nosmwmmﬁmﬂwoﬁm proved to be as WHCmﬂHmﬂvdmowomMNMmMOMw
i tional spokesmen. g
ntators as it had been to na : . S s to
MMHmmEmﬂﬂ were signaled for attention. mem“ in HWMM MMHH@MOI
hich might have been pursu : -
was noted that avenues, W e o et
i d by the challenges rais
tiators, had been close : 2
the mew Principles Treaty by the chMnMﬂHmHWMMMMMM.oowwwwﬂmww
d isting dichotomy
stacle was seen in the exis i >te
Mv osing regimes relating to alr space mnm ﬂo.ocnmﬂ Mwwmmnwm
mmwnrmu obstacle was found in "the mmﬁmﬂausmmwos to e the -
legal delimitation of space on precise and HHmOHocm moHMHmHH%
mnmﬂwm n3%1  Thus, the acceptance of an mHWHﬁHmHM mva ally
MMNmm womummﬂ% was favored. Nonetheless, it was mnWﬁossm mﬂ
that through the acceptance of such a wo&uamwwu mnmﬁMm:wrm
create "barriers to their space applications research.

Other commentators have pointed to nﬁw Hﬂmvawﬁw MMaMMMMWw to
identify the criteria to be waﬁHo%wm in mww¢ﬂmw s max
Attention was called to considerations seemingly celving

i approval, namely, to the distance of Hosmmw perig m
Hﬂﬂﬂmwwwm of wmmm or a later date--, to an arbitrary wowﬂ MHMUm
MWHHﬁmw at by agreement varying dmwﬂmmwmwwﬂMSMHMWOWMMSmeﬂmHH
surface of the Earth, and to an in m«E = cen air

ace wherein something equivalent to

MWNMMmmwmmowMMMoMWHm of innocent passage might be allowed.

i e
In analyzing the boundary situation several moHEmBanMHMﬂMWWWmM
i i iderations. Security can
tention to securlty consi . :
MMQB at least two perspectives. TIi it Smwm nouMH%MMMw MMMMHMnl
i to de
j i be employved as a vehicle
space object might ) dellver descrd
i of an adversary, i
tive bombs to the territory . g be bard
uch conduct and the mere p
to see any relevance between s d . he mere presend
isting of an imaginary
of a legal boundary consis e tocs
i f the Earth. Rules
ome point above the surface o : e
Mcﬂoawnwnmwww or conclusively detexr HHmemH noﬂaﬂnn. mmwﬂw ® e
other hand, if security were to be noumwnm@ Mo MmMHMM ¢ oz
bjects from inter
vent a large number of space o ; pering 1n oo
i i ights slightly above the s
transit of aircraft at heig ) . e O e
for the avoldance of su
the Earth, then the concern danc .
i assed within the concept.
and inconvenience could be encomp b omeeR an
i Heraud that the establis
Thus, it was suggested by ; ; 1ishment of @
edi e, immedlately below
intermediate zone, or mesospace, L een
in which the subjacent State wou .
space boundary in wl e ded
i he needs of space tra .
sovereignty, would serve t :
there amcwm“mwmo be Mautomatic freedom of transit and of
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inoffensive overflights by objects in space and new means of
travel [and] prohibition of activities prejudicial to the
underlying State, which would however have the burden of procf
that the activities of another State are prejudicial to it,'3%3

Several commentators have recently urged that an agreed

boundary would tend to prevent future problems relating to the

use of outer space. A Soviet writer has identified such prob-

lems as being produced by hybrid craft of the shuttle variety

and by the claims of the equatorial States to exclusive rights

in geostationary orbital positions, Particular attention was

called to the need for space objects to transir over territor-

ies of other States at altitudes lower than 100 km while

engaged in reaching orbit or returning to the Harth in the

territory of the launching State,3%* Support was given to the

1979 Soviet proposal for a spatially focused definition.

Williams has endorsed the Soviet plan considering it to be more

practical than the functional alternative. In support, it was _
stated that the definition "should be based on a legal

criterion rather than on technical, biological or other

factors."*** It ig5 a fact that the Scientific and Techmical
Sub-Committee has not been able to supply the Legal Sub-

Committee with scientific eriteria for 2 lineaTr division

between air space and cuter space. Thus, there has been a

willingness on the pPart of commentators to look to alternative

factors.®*® of interest has been the recent proposal of Heraud |
that cne possible way to extricate the current discussicns from n
thelr seemingly irreconcilable divergences would be to follow
the approach taken respecting the Moon and other celestial
bodies. In that instance ir was possible to establish a spe-
cial regime for the indicated spatial areas and natural
rescurces without derogating from the 1967 Principles Treaty.’*?

In 1979 after calling attention to the 20-year practice of
States in orbiting space objects, plus the absence in COFUOS-
sponsored treaties of provisions for fixed boundaries, Rosen-
field concluded that a functional approach to the definition/
delimitation problem has already been accepted.®*® 1p taking
into account the fact that over time space activity has been on
the increase, and that with the advent of the shuttle the
volume of traffic will become even greater, this author sug-
gested that the functional approach had met with success and
that it "should be continued so long as it 1s of value.'3*? 14
his view the identification of a clearly defined scientifical—
ly-based boundary, or the presence of a practical matter in
need of a solution, would be the only considerations which
would necessitate a formal definition. Thus, a "wait and see'
policy was favored.

The International Law Association, through its Committes on
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Space Law, has been identified with the demarcation issue

since 1966 with comsideratiom having been given %o the subject
4o Helsinki in 1966, in Buenos Aires in 1968, and in Manila in
1578. Attention was drawn in the 1978 Report to the fact that
a number of States, including Argentina, Belgium, France, Italy
and Mexico had given their suppert fo a boundary irn the range
of 100 km.**? The Report also indicated that several members
of the Committee had responded to an inquiry as to their views
concerning a boundary of approximately 100 km. On the whole,
such members favored the 100 km houndary, although one respon-
dent supported the functional approach and others indicated the
need for a launching State to continue to exercise jurisdiction
over the events taking place on space objects launched by
it.?%! These positioms were taken In 1980 with the knowledge
that in 1968 a resolution had been adopted containing the
atatement that the term outer space as used in the Cuter Space
Treaty of 1967, imcluded 7311 space at and above the lowest
perigee achieved by the 27 January 1967 when the Treaty was
opened for signature, by any satellite put into orbit, without
prejudice to the question whether it may or may nct lster be
determined to include any part of space below such vmﬂwmmm.:mmm

Among the issues raised fox consideration at the 1978 -session
was whether an agreement, fixing the lowest boundary of cuter
space at an elevation of 100 km, would produce an implicaticn
that States might exercise soverelgnty above their territories
gup to such a height; whether such a decision would require a
definition of outer space functions which might be permitted in
the area between the surface of the Earth and the outer space
boundary; and whether there should be & right of passage for
spacecraft through foreign air space im order to reach outer
m@mnm.wmm In responding teo these fundamental problems, dealing
with practical launchings of spacecraft, attention was called
by Ernst Willheim to the fact that it was increasingly being
appreciated that "wherever any 1ine of demarcation between air
space and outer space is drawn, the area below that line is not
an area of exclusively national domain but is also of interna-
+ional concern. To the extent this view is sound, it would
seem that the need to distinguish air space from outexr space,

and to settle on a fixed line of demarcation between the two is

correspondingly less. 35"

Following assessments of the definition/delimitation issue the.
Conference adopted a resolution in which it reemphasized the
view.that, even in the absence of a treaty, international law
conthined a principle of freedom of cuter space for explora-
tion, use, and explecitation. The resolution also noted that
"the space at and above the altitude of anout 100 km above sea
level has been growingly acknowledged by States as well as by
egperts in the field of outer space activities as outer
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mvm.om _H_.Tm Co tt wa a vV
.
Jriiin g ee =] .G.HT.OH“_-NWQ. b ﬂwwm H@WDHC”HOHH to

"study the i
question as to whether th i
Sudy ; € sovereignty a
Surfa M@MMMHWMMM% MM mnmﬂmw extends to the HQWmmN WWMMmewmom
. e resoluticn also f£

ourer ) avored the e i
nwwocmMPM5m~Hm€Hsm for the freedom of passage for mwMMMHHmMEmSn
o WHHosHﬁm air space of a non-launching State for th ien

§ access to orbit and to return from orbit MQ@M&@MMW

arth.,

b. me.Hmmﬁm of the Geostationary
Oxbital Position

Prior to the Bogota Declaration cf D

brior ecember 3, 1976

ase WMMMMMM MM Mwm Mmm of the geostationary orbital MMMMWMMM%

s cused on Le wmmw and practical aspects of satellite—

Deocs relecon ﬁwmmnpoﬁm. bﬁnmuﬁHos had beer given to the rol

il making allocations of radio frequencies to b ©
v in broadcasts from space cbjects., Concern mxﬁmﬂmm

E.T.m Mg +
n&mﬂwmwmm first-come, first-served" principle existed whereb
& mNOHcmMMMmMHMMawanom&nmmn spectrum would be able to mmmwﬂw
: 0 a geostarionary orbi it
o e ) ital posit .
ﬂHoumM wmwmw that, sdHHm m.mﬁmnm may register anr MMM Hﬂww
flomal ﬂa Mﬂnw Registration Board of the ITU =z national e
2 nmmanHmMﬁmanwommmmmw band, this only creates preferences
¥ rather th i i
roveraing peaency Tather mu.HHmrwm in the context of the ITD
om o Fshe oo .Hm ollowing the 1971 WARC ST and Resolu-
. -1, presentatives of the ITU call i
Mmovmﬂu 1l of the Resolution which provided thar the peonien
noﬂM a¢wv mﬁm ITU mm frequency assignments for s
cﬁpomﬁycd services and their use should not
MMHEMHwnw priority for any individual country or
untries and should not create an obstacle to th
ment of space systems by other countries,"35%

"the registra—
pace radio-
provide any
groups of

e establish-

The meaning of the for i
. egoing resolution was explai
Legal Sub-Committee of COPUOS by Mr. Richard mw wwmwwﬂnwmﬂwm
. e

ITU
on May 20, 1976. He stated that the ITU Convention "zlso

provided for equal rights in the frequency bands for space

radioc communication i
services and ensured that i
radt . : at internationa
@HWOMManMou of frequency assignments did not give ﬁmﬂammmwn
¥ to any country or group of countriesg,"®5? ?

It has long been the itd
) position of the United Statr
s es
mMMMM‘HmmMcHnm mmmwmm that the use of a mmomﬁmﬂwoﬂmwm@omwdmﬂ
Moa mM¢MH ow,monH<Hmem which are peaceful in nsmﬂmnwmw wyﬂmw
patible with the terms of the 1967 Principles Treaty mwm

therefore, by definiti. i
on . . g
pacnetore, by » 1s entirely legitimate. Thus, it has

Using a favorable orbit for a legitimate activity
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camnot reasonably be classified as a prohibited
national appropriation in the sense of Article II.

‘The point I wish to make is that using a favorable
geostationary orbit is mno more an "appropriation" or
e fasto occupation' than using a particularly favor-
able area of the lumar surface . . . for a manned

Hmﬁmwﬂm.wmo

Through Resolution BP of the 1979 WARC recognition was
accorded, as it had been in the earlier activities of the ITU,
to the close. connection between the use of the geostationary
orbital position and of the radio frequency spectrum. The
Resolution took into account that "i

in the use of the geosta-
tionary-satellite orbit for space services, attention should be
given to the relevant technical aspects noﬁnmﬂﬁwnm the special
geographical situation of particular countries."*®! The Reso-
1ution called for a new conferemnce to be convened not later
than 1984 "to guarantee in practice for all countries equitable
access to the mmomﬂme05mH%1mmﬂmHHwnm orbit and the frequepncy
bands allocated to space services." %2 This Resolution was
adopted following extemsive negotiations and was passed with
the assurances of the space-resource States that they would
seek to facilitate in the future the legitimate needs of the
less—developed countries for communication services. -~Such

assurances could be made in the light of the continuing devel-

opment of the technology of space communications. Thus, with
the emergence of an understanding of these facts, many States
became more aware that there was no need to assert exclusive
claims to spectrum allocations and to orbital positioms. In
short, attentionm was directed away from debates over sovereign
rights and exclusivity of wses to the guarantees contained in
the 1967 Prineiples Treaty respecting free access and free and
equal exploration, use, and exploitation. The present trend is
to consider the accommodation of the needs of the respective
users, with an emphasis on use, rather than on the claim of one
or several States to exclude other States from present Or pro-
spective uses., However, at the 1979 WARC some of the LDCs
urged the adoption of formal assigoment plans for space sSer—
wvices and the geostatiomary orbit, This caused the U. S, dele-
gation to report that it was "somewhat concerned about what
seem to be unrealistic expectations of some countries . . .

this matter.®%?

" o1

At the 1979 WARC the LDCs urged the need to devise plans fer
the use of the fixzed satellite service so that they would not
be denied equitable access to orbital positions in the 4/6 GHz
band. These claims were denied by the advanced countries.
Arguments were presented by them "to show that detailed plan-—
ning was, in their view, totally unsuited for most space ser-—
dHnmmmsmmmwmnHmHH%momonﬂﬁmmwwmm mmmeHHﬂm service,"%®"
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Mwmmm QHmnﬂmmmonm influenced the adoption of Resolution BP wi
Its WMMdeHon for the convening around 1984 of a 8pace S»Wo&wﬁw
ction would be to consider the means whereby the momw of

m.ﬂﬁ.”.rﬂm.._un_rm access mi w_.n be &( .:w,wwn_ a W
g i
. - =3 ell as an improvement in

Sch

mMnMHMHWM muwmemm of the claims of the equatorial States

vmmS@CSHmMHMHommmmsmmmnwbm from the equatorial States—~have

been nHHnHonMwm verse tc the terms of the Bogota Declaration
: were voiced even prior to i Ima i

tion, and have continued to the Present et - promulga-

The j i

SmHMoWMmMMHMHMcwwdm moocmmm on four major considerations as
principally to the. of minor ones. Attention has been given
Declaration were M Proposition that the terms of the Bogota

of the Principl MﬁnHmH% to wﬁm right established in Article 1
freely to m%@%oww reaty permitting all States equally and

to have free acces use, and exploit the space environment and
that the placin Mw to it. Secondly, the critics have noted
position, and EmHnﬁmMﬂwMMmMMﬂwmwwww mmmeHHWm into an orbital

o » cannot be consi

i1 STl of on ares ox of 4 resnres i cuver mpac 9
e Rae e pares acion 28 forbidden in hrticle 2. “mirary
wwwmwwwmmwowsmu which have been HﬂMMMWOMMMMMSMMWMﬂMM@mwmnm Law
cinoe 1963 wmwww. and which have beeg consistently respected
equality of momn norms allow for the use on the basis of
mﬁmnmlwmmoﬁﬁmm mwmﬂwoﬂmww orbital positions. Fourth, since the
notice Of the s mnmm have nmnmwmnmmnpw given full public

been conecluded wm m geostationary orbital positions, it has
clains long mmnmﬁmnwnﬁm equatorial States have asserted their
of free and equcl e ﬂoﬂwm community had accepted the regime
access. wcnrnSOnHMMwWMMmWMMMumMMmu Mﬂm MMﬁHOHHmnMos and free

by it. i . en to the UN and distri
anstmHmMMMMMwowonpom has been given to the ITU Hmmﬁmowwwwma
especially b nﬁﬁmm The conclusions reached by the ITU, and
wide publicity to other mnmnmm mMMnMWHMMmmMMMMmemMMwwWMo glven

Prior i

e MM MWM meOmm Umopmﬂmn+05 analytical attention had been

inmintele ™ ning to be given to Articles 1 and 2 of the

prpciples T MMM WUm to the relationship between these

that they do an Hwﬂwdm these articles it is well to recall

the Hooe oo ROt ntion nwm natural resources of outer space

the mowmvom : er anmmnHmH bodies. They refer instead to '
going three spatial areas. Moreover, the prohibition

contained in ;PH.NH.OHW 2 1. against o wa na onal appropriation
s
m ] I tion,
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Writing in 1974 Goedhuis noted that wwanHm 2 of the mﬁwnmw
Treaty prohibited national mw®H0ﬁﬂwmmHoﬂ of the mﬁmmm.o Mmmnﬁm
gpace environment but did not @wawwwﬁ the m@@HO@HHmmHoﬂ.m -
natural rescurces of that space. Following & review o e
negotiating history of this Article he mvmmﬂéma that n@m area
was treated in the same manner as the high seas. In his view
this meant, pursuant to Article 1, par. 2, that mﬁmﬁmmpvomm
sessed "the freedom to take and make use of the mmmwﬁm re- )
sources of this mﬁmnm.:wmm No explanation was offered mmmwmnn
ing the extent to which States might “"take mmm make use M he
geostationary orbital positions cother than Ewm Hmmmﬂwnnmm o
scarcity of orbital positions and that competing nwmwwm m0H -
them could produce conflict and the ﬁmmm.MOH some kind o WQQ
trol. Perhaps it 1s noteworthy rhat wm.me ﬂcn contend t wﬁ X
use comstituted the basis for establishing mwnﬁmw a de %ﬂn.o 0
de jure basis for an exclusive taking of the OHvHﬁmH vaHﬂHoﬁmo
His observations focused, instead, on the ﬂmwm.wﬂ the Gﬁﬁﬂmr
decide how to divide and regulate what he considered to be the
orbital position as a natural resource. Wmmmﬂmﬁnm was also
made to the need to take into mooocwﬁ the Hﬂﬂmﬁmmwm.om Mwmnmm
not possessing an outexr space omwmnpﬁ%. Hﬂﬂmu mmmﬁwﬂmH wm@
language quoted above, it is possible ﬂsmw his wview HmHmwM :
more to & sharing of common resources, which Smmm.m%mw mm e MN
the exploration and use of all, rather ndws a &Hdwmwos o. Mﬁn
resources only among States able to exercise wwnwcmydm rights
to them. However, he clearly supported the dvma that a mmOWﬂml
tionary orbital position was "a sgpatial extension meocﬂomu

and use of it was permitted under the 1967 Treaty. The same
conclusion was reached in 1972 when he owmmw<mm.ﬁwmn a mmomnm;
tionary orbit is situated in outer m@mnm. te which the Mmsmquo
mental principle of freedom for expleration and use mww ied.

The use of a geostationary orbital position monOHmwnm.no
Williams should not be censidered to be an mwﬁﬂovﬂwmnwmn of
such an area. The same author also observed that '"it is clear

that, by nature, outer space can be subject neither to national
¥

m@vwownHmeow nownomuwwwnaommﬁﬁﬁowwwmﬂwon cﬁamH@HH<mnm
law."™7? :

Writing before the lssuance of the womomm.bmnHmHmﬁHos Dudakov
noted the inconsistency between the @omyﬂwoﬁ m&dmsnmm w%.ﬁﬂm
United States om July 31, HoMWNQﬁHMum.BmmowwmnHmum relating to
direct broadcast satellites, in 4¢Hmr the United mﬁwnmm
rejected the possibility of appropriation of a geostationary

orbital Position, &nd the Colombian position. It was congider~:

ed that the views expressed by Colombia were :Hﬂ contradiction:
to the spirit and idea . . . of the 1967 Principles Treaty.
Support for this comclusion was drawn from the terms of .

Articles 1, 2, and 9 of the Principles Treaty and the mwmmavpmm
Article 1, par. 2, Article 2, par. 4, and Artiele 53, par. b o
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the UN Charter. Relying on these provisions the ceonclusion was
drawn theat the principles of free use and npon-appropriation
were applicable. As a part of outer space the geostationary
orbital positioen was deemed to be the province of all man-
kind.®7* Also writing prior to the Bogota Declaration another
Soviet author arrived at the same conclusion, but from a dif-
ferent perspective. According to Kolossov "not a single rule

of international outer space law can be interpreted as limiting
the right of States to explore or use outer gpace by certain
time periods or by certain parts of space."®’”

Following the 1976 Bogota Declaration and the defense of its
provisions by the equatorial States at the United Nations, a
number of scholars advanced substantial practical and legal
reasons for rejecting its terms. Writing in 1977 Ferrer noted
that the Sun, as & natural resource, had not fallen under the
domination of a State. In his view their claim of sovereignty
over the orbital positien sheould be rejected for the same
reagons that a claim to the Sun would nct be accepted. He saw
no parallel between the claims of coastal States Lo special
rights in an exclusive economic zone and geostatiomary orbital
claims. Alsc rejected was the view of the Bogota States that,
gince space cbjects at the geostaticnary level were within the
pull of the Earth's gravitation, they were not in outer space.
He ncted that gravitation exists on all pertions of the globe
and not just in respect to the relationship between the equa-
torial States and space objects. The position of the equator-
ial States that, because there is no formal definition of the
respective boundaries between air space ard outer space, they
were thus entitled to claim sovereignty at geostationary
levels, was turned against them. Ferrer indicated that, since
no definition existed, it was equally possible to affirm that
the orbital position was in outer space. He also noted that
the absence of such a definition would not allow a State to
make a claim of indefinitely upward sovereignty. Any such
claim would constitute in his words, a "cosmographic absurd-
ity," since by extending national boundaries upward there would
be overlaps between the asserted adjacent boundaries of States

- in the space environment. He also advanced the view that the
. space practices of the resource States had established =z
:-boundary based on customary perigees, and that this was in

close proximity to the surface of the Earth. He also called

" attention to the overwhelwming votes in favor of General

Agsembly Resvlutions 1962 and 2222 at a time when the
Principles Treaty constituted an annex to the latter. The
common provisions of these resolutions were considered by him

. to be a communis jurie opinio. Further, he urged that the

Principles Treaty had ripened into jus cogens and as such was

Mequally binding on all States and among them the equatorial
o ones.

n378
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Cocca has stated that intermational space law, and meﬁanHmHH%
the 1967 Principles Treaty and the 1973 ITU Conventicn, coa- )
tains general Hmmﬁwmnwoﬁmwmwwwwnmdwm ﬂm the use of nwm mmomﬁw
tionary orbital position. In his view the wommﬁm Declara
tion has necessitated taking account of ﬂrw @H&OﬂHomH aspects
of such orbits. Focal points for such an HuﬁnHHM have
included: (1) the orbital position as a region in space; (2)
as a site for the placement of satellites; (3) as a point of
reception and emission of broadcasts; {4) as an area for the.
gathering and transmission of mOH&H energy; (5) as a Hoﬁmm.ﬁo&
be lawfully used, i. e., as a droit de route; (6) as a HHwam.l
natural resource; and (7) as a reference for a pessible am‘HBH
taticn of outer m@mom.mum

The expression "droit de route" was mnnﬂwmﬁwmm te zmaﬂm+ -
Augusto Ferrer.®’? Its source was found in the 1967 Princip Mw
Treaty, which by authorizing the exploration of the m@mnm env
ronment, allowed movement through outer space. In nomom,m. .
words "everybody has the right to ﬁmm a Hocﬁm.os noma&wwoﬁu o
course, they should not Mﬂnmwmmnm with a previous simi Mﬂ

right exercised by another." The conclusion Ew%.dm. Hmam
from the foregoing that, following the lawful @omﬁﬂHoﬂHdm M a
space object in geostationary orbit, a mmnou@ launcher is SM%J
bound to respect the route selected by the mﬁﬂmn launcher an
oceupant. Although he has stated mﬁmﬂ the mw&mw no.vwmom M
gspace object into an orbital position has a prior rig nm the
right was to use the position rather nwms.ﬂo have a clain

based on an occupation which might give rise to a wmﬂﬂmﬁmﬂﬂ
preference or to appropriation of the position. In his view
the terms of Resoluticn Spa 2-1 of the Hmuw WARC mmwﬁmcH& not
allow for a '"permanent privilege or exclusive use. \
Commentators supporting the view that nﬂm use of the mmwmnmi
tionary orbital position does mot nonmnwﬂcnm.mw mﬁﬁmovﬁymnwmnr
of the space environment, and w#mﬂ such use is oonmpmﬂwun QHW
the terms of the Principles Treaty, are numerous. »Hmwbmm« as
stressed that outer space exists at heights ﬂwmﬂw space OWumnmm
have engaged in uninterrupted tramsit. In his view n?m.wwwnﬂwl
cal utility of space objects would be severely HE@mmmm.Hm.Hn
were necessary to obtain the formal mﬁ@Ho4mH of m&m mﬂHuonwmm
Treaty by all States over which a space object might wwmﬂMHn
prior toc a launch.?®? Fernandez-Brital has mnmmma nwmﬁ the .
stationing of space objects at mmomnmﬂwoswmw heights is nouwwwa
tent with Articles I and 2 of the Treaty. Kosuge has no M
that-the Treaty did not make specific reference to nﬁm.ﬁmm o
the geostationary orbital position. .Mm Odmmﬂﬁma that it Wmm
"quite reasonable that space activities using ﬁ@m mmowwmwuﬂﬁmn%
satellite orbit shall be conducted under mwm meaWdMM MMmﬂﬂMme
principles laid down in the Space HﬂmmﬂM. prbi ake
the unequivocal position that the same intermational space
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applied to the use of the geostationary orbital position is
applied to all of outer space.?8®

Gorove has supported on both customary and treaty grounds the
"utilization of the geostationary orbit."?®¢ . %, Galloway
has- concluded that the majority of States composing COPUQS have
not regarded the legal status of the geostationary orbital
position as being indeterminate "because it is clearly in outer
space and thus not subject to sovereign claims or national
appropriation in accordance with Article 2 of the 1967 Treaty
on Quter Space."¥7 Supportive of these outlocks has been the
conclusion of Busak that “the orbit is an integral and inalien-
able part of outer space and it is accordingly covered by the
provisions of the Space Treaty."?®? He also made reference to
the use of the geostationary orbital position when he noted
that it would be necessary to consgider practical measures so as
"to prevent a position in this orbit from being used in such a
way as might be considered a quasi-appropriation,'?89 Degpite
the differing approaches taken by the foregoing commentators in
their assessments of the terms of the Bogota Declaratiom, they
were unanimous in their rejection of it.

These writers have also made other important observations re-
lating to special issues raised by the Bogota Declaration.
Busak compared the authority of the international legal pre-—
scriptions contained in the Principles Treaty with those con-
tained in the product of the ITU. The decisions of the 1977
WARC BS, for exzample, could not in his view congtitute a legal
regime "that would conflict with international law or with the
tasks entrusted to it by the basic ITU instruments and by the
resolutions of the Plenipotentiary Conference. The ITU was in
no way empowered to take decisions incompatible with the bind—
ing provisions of the Space Treaty."*°" He also suggested that
General Assembly Resolution 3171 (XXVIII), dealing with perma-—
nent sovereignty over natural resources, could not serve the
cause of the equatorial States since this and similar resolu~
tions "have nothing to do with the natural resources of ocuter
space, whose status is governed by the Space Treaty."®®! pHe
also rejected the distinction made by the equatorial States
between geostationary orbital positions situated over the high
seas and over national territory. In his view this appreach
would not promote the "rational and effective use of the orbit
for the benefit and in the interests of all countries. 392
Gorove also called attention te the language of Article 1, par.
1 of the Principles Treaty which specifies that "all" countries
are to share in the benefits and use of outer space. %3

Several scholars have rejected the claims of the equatorial
States on the ground that a binding rule of customary interna-
tional law has existed long enough to invalidate contentions
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that were not heard until the middle 1970s. The mmHHM develop-
ment of a rule of customary international law wHWdWHHHﬂm the N
assertion of claims to geostationary orbital positions, as Mm
as denying the appropriation of outer mmmmwu has been trace H\pﬁo
s period of time antedating the 1967 Principles Hﬂmmﬁ%“ Suc
customary international space law has bean mmmw:mm wmdvﬁm been
confirmed in practices during and after 1967. .wanHawﬂm to
Goedhuis the legal principles of freedom of WNMHOHmﬂHoﬁu use,
and nonappropriation of outer space were codified in the
Principles Treaty. By confirming existing law, no new law was
created. From this assessment the conclusion was drawn that
"Every State, independent of this Treaty, is bound by these two

o 95
basic principles.”

The existence of a customary rule allowing space nvmmnmm to .
orbit freely above 150 km has also been suggested, wam con—
clusion was based in part on the practical consideration of
uninterrupted transit of space objects. In the mdmmﬂnm of a
general customary rule it was seen that $tates, which had ot
become parties to the Principles Treatly, might seek o ﬁHw<m5ﬂ
the use of geostationary orbital positions above the territor-—
{es of the non-signatories. Assuming the existence of such a
customary rule, it has been urged that the mwmomiﬂmmocﬁnm ,
States have acted in relisnce om that prescription.. Many com—
mentators bhave referred to the fact that, prior te the state-
ments made by the equatorial States in the EH&leqom.mw the
United Nations, opposition to the use of orbital ﬁomwnpmsm had
not been proclaimed. Such protests had not been made mwwrmﬂ at
the UN or at the ITU. In calling attention to the mxmeHWﬁom
at the ITU prior te 1977 it has been pointed mﬁﬁ wrmw neither
at previous Radic Conferences nor at the mwmbvaﬂmanpmw% moﬁl
ference has any country raised any objection te the principle
that the geostatiomary satellite orbit could be used w%.mpw
countries under the relevant provisions of the Hﬁnﬂﬂamﬁwwwwp
Telecomnunication Comvention and the Radio Regulations.

The applicability of Article 1, par. 2 of the mwwdnHmem Treaty
to the geostationary orbital position has vmmw questioned by
those equatorial States which have not subseribed to that .
agreement. These include Colombia, Indonesia, Kenya, Somalia,
and Zaire. Thus, if it were contended successfully that the
rerms of the Treaty, despite the fact rhere have been more than
80 ratifications, dees not constitute interpational law in the
absence of universal consensus, the Treaty would have no legal
significance. However, such an exacting standard of universal
approval has never become a part of Hﬂﬁmﬂﬂmﬁwommw law. In )
mw@HmmeSW the quality of the norms contained in the Treaty 1t
must be recalled that all of the space-resource States are
parties to it and that there has been a general acceptance of
the legal vitality of its terms. Thus, it must be concluded
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that objections advanced by the equatorial States based on the
non-universality of acceptance are without merit.

The equatorial States rest much of their argument on the propo-
sition that the Principles Treaty does not contain a formal
definition of the boundary between air space and outer space.
In response to this contention the question must be asked
whether a boundary can be established by a process other than
that of formal agreement. As is well-known, one of the princi-
pal scurces, and possibly even the most important source, of
international law is custom. Despite efforts at COPUOS to
arrive at a formal definition of a boundary between the two
areas, it is the view of many ebservers that a customary law
boundary exists at the point where space objects normally
orbit, namely, & low boundary in the neighborhood of 100 to 110
ki above sea level. If this is the case then the terms of
Article 2 of the Principles Treaty denying the right to estab-
lish sovereignty in outer space would defeat the claim of the
equatorial States. Their claim would not be defeated by
Article 2, per se, but would fail by reason of the fact that
Article 2 either reflects or hes "become" & statement of custo-
mary international law.®®® Thus, in each of these situations
the claims of the equatorial States would fail. In assessing
the applicability of customary international law to the use of
the geostationary orbital position it should be emphasized that
orbital positions were in use prior to the drafting of the
Principles Treaty and have remained in common use down to the
present, Thus, it may be accepted that the use of the given
spatial area, particularly as a result of the statements by the
space-resource States that they are not establishing sovereign
rights in the area, continues to be a use subject to the man—
date of Article 2 of the Principles Treaty as contyrolled by the
applicable customary intermational law. The role of customary
international law in comnection with the free and equal use,
exploration, and exploitation of and free access to outer space
has been summarized by a Soviet scholar in the following words:
"Nowadays, it is widely recegnized that this prineciple which
has become a customary rule of ipternaticnal law has only been
reasserted in the treaty."®”? 1In any such assessment of these
legal rights it must be recalled, that where international
law--derived from whatever gource-—-does not prohibit a course
of conduct, such conduct is permissible.

An assessment of the potential of analogies between the law of
the seaz and the internationsl law of outer space has raised the
relevance of the concept of the exclusive economic zone which
has emerged during the negotiations of the Third UN Conference
on the Law of the Sea. Such an analogy was attempted by
Ecuador and Indeonesia during the 1977 meeting of the Legal Sub-
Committee. This attempt has been opposed by a Soviet
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commentator on the ground that there were Mourely mﬂwmﬂmwnwmw
similarities" between the different spatial areas.”?? As is
well-known, analogies can serve useful purposes. However, the
comparative relationships must be similar enough so as to avoid
criticisms of the type raised.

While there has beenm a consistent opposition to the claims of
the equatorial States, there have been reasons given in support
of such claims. Thus, Marcoff has stressed two propositions
relating to the use of the geostationary orbital position.
First, he has adopted the view, purusant to Article 1 of the
Principles Treaty, that States have the right to free access to
the orbital positien. In order to maximize the use of the po—
sition he has favored the assigoment of such positiens through
decisions taken by both space-resource States and these not
possessing such capabilities. Second, in accepting the view
that the orbital position is a limited natural resource, he has
opposed its becoming the object of the exclusive rights of one
group of States OT international OHmmaWNmﬂHoﬂm.:op

Ip a subsequent assessment of the Bogota Declaration he de-
scribed it as "the most significant breach made up to now on a
governmental and internstional level of the Space ‘freaty's
m%mnmﬂ.::op In his view the claims of the equatorial States
were founded on comsiderations of their matiocmal sovereignty
and on the faet that the Principles Treaty did not provide a
formal definition of the boundary between sovereign air space
and non-sovereign outer space. He has alse found a connecticn
between the Declaration and the common interests provision of
Article 1, par. 1 of the Treaty. Thus, "unilateral staticomning
of satellites in a space area that has been recognized as a
scarce natural resource imfringes upon the fundamental rule

. + . providing that all State activities in outer space must
be carried out for the benefit and in the interests of all
countries."*?? However, despite his assertion that the common
interest approach to the use of the geostationary orbital posi-
tion by the space-resource States constitutes a violation on
their part of Article 1, par. 1 of the Principles Treaty, he
has admitted that his interpretation has not been "nominally
Hmnomﬁwumm.:;c: His principal reason for supporting the claims
of the Bogota States has beem that the geostationary orbital
position lies within the area claimed by them as a part of
their territorial sovereignty. He sees thelr claim as "a
strong response and a measure undertaken by the Equatorial
States in retaliation for the continuing infringements of their
rights, which are recognized by the leading space law provi-
sion," e. g., the common interests rule.'’® Although he has
urged that the common interests rule can serve as an integrat-
ing influence upon international society, it is open to specu-
lation whether special claims, founded on retaliatory
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considerations, and relying on the exclusivity of natural re-
source use and exploitation by a few geographically positioned

Stat 3 . in £ ct P _u.
erests WOXx “_-Q
es would a romote the int O“m the

It has been suggested, for example, that the positions ad-
vanced by the equatorial States, have been put forward not so
much to assure the common interests of States as to reserve an
Oﬁ@OHﬂcwwwM in the future on the part of the equatcrial States
mo engage in exploitative activities designed to overcome
psychological perceptions of exploitation, discrimination, and
colonialism."*®® Attention has also been drawn to an Hﬂnowi
sistency between the outlook of Colombia to the extent that it
UWm been willing to benefit from the employment of such geosta—
wwoﬁmﬂw space objects as Intelsat while urging national sover—
mwmdﬁ% over the orbital positions employed by such telecommuni-~
cations satellites. Further, Galloway has perceived that the
wacWHOHHmH States have confused the concept of equity contained
in international telecommunications law and in the Common Heri-
tage of Mankind principle with the concept of macmHMﬂw.roq

The continuous use of the geostatiomary orbital position by the
space-resource States should make it c¢lear that the mere asser-
tion of exclusive claims by the equatorial States will not con-
fer upon them the preferred legal condition which they seek
Such mHmHEm to be validated would have to include some mmaowl
mnwmnHOH.om a capacity to govern in the indicated area. It has
been noticed that the equatorial States have not indicated how
they "expect to discharge, at a height of 36,000 km above the
Farth, the authority indispensable to the exercise of sover-
QHW.D.H%..::Q ]

The prescriptions of scholars active in the field as to the
needs of the future are essentially the same as those who speak
on behalf of governments. Their commonest advice has been to
move forward progressively with the establishment of a more
specific international space ilaw. Such commentaters believe
that through the detailed identification of rules relating both
to the issue of definition/delimitation, and to that of the
geostationary orbital position, some of the existing problems
might be reduced.

9. CONCLUSION

Since 1976 it has become evident that there is an incontrovert-
able link between the subject of definition/delimitation and
the use of the geostationary orbital position. The link has
wmmcwnmm from their natural relationship as well as the will-
ingness of the two subcommittees of COPUOS and the parent body
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activities mHoﬁMwﬁwmﬁrm governance of outer space mﬂw nw e
g from the expl 5 e
of the space envi 5D cration, use, and exploi :
by the fact ﬁ:mMHMMMEMMMmeHWMm &Mmmmﬂmﬂﬁﬁmwwcﬂ was MHMWHMMMMM
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own propesals,
a Fixed boundary, but not spec
proposal, has come from Belgium, Bulgaria,
has m@mnHmHQmHHw rejected a 100 km boundary. Tt has urged the
acceptance of a broadly defined boundary subject to & further

clarification of technical and functiomal considerations. In

the case of Chile its support has been dependent upon reaching

a formal agreement which would take into account all reievant
cientific and techno

logical considerations. Several States
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t and see" approach to this alternative.

have taken a 'wal
of an intermediate zones approach.
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d to examine the applicability to such
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‘ : a.
an alternative of concepts borrowed from the law of ﬂwwnwwmos
These have included the concepts of inmocent ﬁmmmmmm,v dom_
of tramsit, and right of transit. This approach has been

avowed by the Soviet Union.

The functional theory has stimulated wﬂ@ﬁ%ﬂywwmwwﬂmoﬂMMdMMMMHm
i ivities and space activities. .

MMHMHM@MMMmoﬁ the government om.MHmﬂnm has @Hoﬁomm& MMMM Mwmnm

activities be defined as HnnHﬁmpﬁm whatever was Hﬂﬁo 6 I en

gending intc space an object designed to vmﬂawﬂ ﬂ.M mNMHQ

and utilization of outer space. Upon HmmHmanow MP SM b

appear that this characterization SQFw@ provide o H% B et

old for a future assessment of what might cwnwaﬁﬂm %H ¢ o

to f£all within such a categery. cdwmmm every nduwow mo mHWmm

Earth and bound for the space environment were ﬂm e m Mwmm o

by space law. A functional mvwﬂmmnw would alsc .m mH cmm

the need to determine what constituted a m@mnm MHWMHMMH -

oppesed to a nop-space mission or Hmmmmnﬁvnm WM ri wo o

gpace missions. Japanr has expressed its owﬁomHnHMJn. the

functional theory. This alternative has been condil Hom TM

" considerations. Until there have been further

"wait and see : furth
clarifications of scientific and technolegical potentialities

it may be too soon for many States to favor this ﬂJmOH%. How-
ever, support has been jndicated from oumndomwodmeWEW5n
mOHHmsa. proponents of the policy of wdﬂmwﬁwum mﬁﬂﬁ.mﬂ o
geientific and technelogical data and HﬁmOﬂEMnHoﬂﬁWMHwﬂwﬂma
ivi igi his subject have beel
arriving at a decision on t 7 .
mﬁmnmm,momﬂm&mu Japan, gweden, and the United Kingdom. The
i i t the po
Soviet Union has concluded tha i : : -t
United States before the Legal m:vlooaﬁwﬂmmw in 1978, in SFWMﬁ
the United States urged that ne final mmmHmHoﬂ mwoch be Mm n
on the matter of a formal boundary definition, constitute
i h I
ort for the functional approach. i :
Mwwﬁdnwnmw States has taken the course mﬁﬂﬂpwcmmm to it by the
Soviet cﬁwon.:ua The States, including the dﬁuwmm mnmwwmu
which nave asked that the issue of &mmwﬁwﬂHon\mmHHHHmmﬂHmM.nOﬂ
i hering of the very best scientiflc
be pursued pending the gat . T Lenctfie
i the orbiting capabiliti
and technological data respecting . P Lites o
i i i have to determine if they fav
ace objects, will ultimately . >
MWm mwmﬂwmwwqwammmcﬁmm or the functional approach to air space

and outer space regimes.

Of course, it would be possible to go mcﬁSmHm.mﬂ the @Hmmmmﬁ
time with a formal definition only on the basgis of ocnﬂmwﬂm&
scientific and cechnological findings. mwmﬁow ﬁmw Mﬁﬁwwumw
thi h an outcome has been -
this approach. Approval for suc e ha . L
ﬂwoﬂmm@ww the reservation that as more definitive information

d ior
became available any pri puld
of revision. FKenya favors a formal definition.

sition put forward by the

t is far from clear that

definition would be made the subject
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The formula proposed by the Soviet Union, which was guided by
the fsct of sustained perigees at the 100-110 km level, may
ultimately be persuasive. The language chosen was simple and
comprehensible, although not without need for clarificatiom.
The proposal addressed itself to the goals of the 1967 Princi~
ples Treaty in that, if adopted, it would facilitate the free
and equal exploration, use, and exploitation of, and equal
access to outer space. It combined the practical needs of use
and access with the critically important security considera-
tions that must be considered in arriving at a formal defini-
tion. It was not innovative, since it did not run counter to
the expectations that have contributed to a general belief that
the indicated height already, as a consequence of customary
international law, constituted a boundary between air space and
outer space. It rejected the views put forward in the Bogota
Declaration. It combined the need to reach orbital positions
with the possibility that this objective could be realized only
through transiting across States either adjacent to or distant
from the launching Stste., Among the States that may be dis—
posed to support the Soviet proposal, there will still be a
demand to obtain additional meaning as to the expression in the
third paragraph reading ". . . shall retain the right to

fly. . . ." TUndoubtedly the word "transit" ox the functional
equivalent will be substituted for "fly." Furthexr, the nature
of the right to transit will have to be identified. The mean-
ing to be given to the term 'right" in the Soviet proposal will
undoubtedly be analyzed in terms of limitations, assuming that
enough States give their support to the static Soviet approach.

Other important policy consideratioms will have to be taken
into account in assessing the Soviet proposal and in determin-
ing the merits of a low as opposed to a high boundary. If
there were to be agreement on a low boundary, this would allow
launching States te transit over adjacent or not far distant
States very shortly after launch. This would ease the problems
of launch and would allow the launching State greater freedom
in its use and exploration of the space enviromment. A low
bhoundary would allow space cbjects to effect a close approach
to subjacent areas in order to engage in Inspectiocn and sensing
activities. Close approaches could facilitate rescue and
return operations. It would allow for a larger area for the
dispositicn of space objects thereby reducing the dangers of
collision and facilitating security activities. It would mini-

‘mize transiting through the air space of States adjacent tc the
. point of launch and return, although this may not be a matter
. of practical concern for States having large, natiomal land

nmasses or wide-ranging ocean areas near at hand. By 1982 much

- sentiment existed that a 100-110 km boundary was too high.

A high boundary, on the other hand, by according the condition
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~had generally teen assumad until December 1976 that States were
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of sovereignty to a State within the indicated subjacent area
would enable the launching State to assert exclusivity of uses.
This would appiy to exclusive rights teo geostationary orbital
levels, if the boundary were drawn at 22,300 miles. if a
boundary at 22,300 miles were established, then a launching
State would not be governed by Articles 1 through 3 of the
principles Treaty in areas subjacent to that elevation. This
would allow launching States to engage in operatjonal activi-
ties in that area, guch as sensing, pbroadcasting, and transit—
ing, in general, without conforming to all of the existing
principles of international space law. ' :

With 2 high boundary, all States would have greater authority,
but not necessarily greater control, over foreign access 10
their territories. In the event that a foreign space-object
were to stray into high areas of national sovereignty, "there
would be charges of trespass with the prospect that the tran-
gited State would attempt ToO apply a variety of sanctions.

However, a very high boundary would not offer greater security
to the subjacent State than a low boundary because of the
increasing versatility of space objects. There weuld zlso be a
higher cost Lo transited States in that they would be obliiged
to keep sovereign areas under surveillance and attempt to deal
with trespassers. Rffective exercise of sovereign powers would
in many instances not be feasible. If the boundary were drawn
above the geostationary orbital position, the orbited State
would treat the entire spatial area as a national, natural
regsource. Lt could either explolt the resource oOF allow others
to do so under agreed terms.

By joining the two situations, namely, the claim of exclusive
rights to orbital positions with the issue of definition/delim~
itation, there is a possibility that agreement on the second
subject will be prevented., It may also prevent obtaining
agreement on both matters, If this were to be the case, then
patural events would resolve the outcome. The alternative
process would be a continuation of the present practices of the
gpace-resource States. Such practices are mnovw conditioned LY
the important international legal regime which has emerged over
the years. It would be very regrettable i#¥ existing princi-
ples, designed to advance the well-being of mankind, were to be
waakened or put aside.

Based on Articles 1 through 3 of the 1967 principles Treaty it

assured freedom of access to and free and equal use of the
totality of the space envircnment lying above unspecified but
identifiably low distances above the surface of the Earth.
This outlook had to be revalued following the Bogota
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Declaration of the eight equatorial Btates. The claims of
these States focused greater and more immediate attention on
the general issue of definition/delimitation than had existed
prior to 1976. With this need for a new evaluation the further
problem arese as to the priority or urgemey in dealing with the
matter at COFUCS. Although this issue had long been 2 concern
of COPUQS the first organized, if casual, concern was reflected
only in 1967 with the placing on the agenda of COPUOS of
"Matters Relating to the Definition and/or Delimitation of
outer Space.”

The urgency of the agenda item was influenced by the conviction
of many States, particularly the major space-resource States,
that their practices had already established a customary law
boundary at least as low as the 100~110 km height. Thus, there
was no particular interest on their part in working diligently
for a formal international agreement on the subject.

1f it were true that a customary rule applicable at this level
were in existence, then a further important igsue was in need
of yesolution. This has to do with the legal status of the
gpatial area located below the indicated boundary. In particu-
lar the issue was presented as to the nature of the soveraign
rights of States in the area lying below the 100-110 ¥m bound-
ary.

This has raised the further issue as to the legal status of
space objects rhysically transiting through such areas, and in
particular through the areas lying above States other than the
launching State. The physical transiting of foreign space
objects through such an area ig ome thing. But quite different
from this is the legal right to engage in such transit, includ-
ing the cholce of legal regimes to limit or control the tran—
siting of foreign space objects. The applicability of such
concepts as "innocent passage,’' 'right of passage,’ and "free-
dom of tranmsit" will have to be znalyzed and choices made.
Major differences exist respecting the significance to be
attributed concerning transit by surface vessels on the ocean
when such expressions as "immocent passage,' "right of tran-
sit," and t¢readom of transit' are put forward respecting their
voyages. Turther, the specific relevance of ocean-oriented
concepts to the types of space activity engaged in by launched
or reentering space objects will have to be clarified. Such
details can be worked out through formal international agree-
ments. Generally speaking such formal agreements have much to
commend them. They can be stated in clear and specific terms.
Further, support for their terms can be obtained through a
general consultation with 21l of rhe important actors in the
world community.
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However, a distinction should be maintained. While the forma-
tion of specific rights for such transit may necessitate formal
international agreements, the same process need not pertain to
the means for fixing a boundary between air space and outer
space. In this situation reliance can be had on the process of
customary international law. Perhaps imnovative modes could be
employed in the ennunciation of general principles, as well as
the identification of more detailed rights and duties. Many
States, including optimally all of the space-resource States,
could promulgate identical, unilateral statements. Or, 'these
States could enact identical national statutes, Such documen-
tation would lead to the identification of general, even though
not universal, perceptions of the substance of space law.
Whatever the form used, effective guidance would be provided
both to the UN and to the ITU. . .

The development of an orderly regime for the exploration and
use of the space environment, including access to and use of
the geostationary orbital position, has not been impeded by the
absence of a formal and specific definition/delimitation of
that environment. However, formal agreements have contributed
to the orderly and legal uses of other outer space areas as
well as for air space, ocean space, and Antarctica. Nonethe-
less, following the conclusion of the pressing efforts by
COPUOS to regulate access to and exploration and use of the
Moon and its natural resources, remote sensing, and DTB, it may
be timely to turn sericus attention to the issue of the defini-
tion/delimitation of outer space and associated boundary prob-
lems including the gecstationary orbital pogition, In the
developmentt of new substantive provisiong for a formal interna-
tional law of the space enviromment COPUGS should continue to
be the preferred instrumentality for such negotiations.

In going forward with such negotiations a major goal would be
to reduce potential conflict, and this might be facilitated
through the granting of a special legal status to orbital posi-
tions. This might be achieved through acknowledgement of a new
legal relationship between the radio spectrum and orbital pos-—
tions. Coordination would be required between the UN and the
ITU.

Legal interest in the maintenance of a suitable international
legal regime for the exploration, exploitation, and use of the
geostationary orbital position has been influenced by the
enormous value attached to such positions. In determining the
composition of such a regime it will be necessary to take
account of a number of important scientific, technological, and
policy considerations. Moreover, if there is to be an effec-
tive management .and control over practical and operaticmal
activities, there would be a need for instituticnal procedures
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to allow for the implementation of a2 more detailed internation-
al legal regime. Through such a legal regime and the institu-
tional infrastructure it would be possible to take inte account
the common interests of all States respecting the presence of
space objects in orbital positions. The formation of such a
regime and accompanylng institutional procedures will require
clarifications and compromises relating to such alternmatives as
(1) a functiomal or a spatial-—or possibly a compromise inter-
mediary-—position to the issue of definition/delimitatien, (2)
to the issue of whether the geostationary orbital position is
to be treated as a natural resource only or as a resource
affected by both natural and man-made influences, {3) to the
issue of whether the resource is as "limited" as suggested by
the ITU, (4) to the issue whether space objects in geostation-
ary orbital positions are to be likened to & 'string of
pearls,” or whether they will be considered as resident within
a physical belt or cellar-like corrider while occupying nominal
orbital locations, and (5) to the issue of the sharing of the
orbital position among space objects performing such separate
missions as telecommunications, the gathering of solar emnergy,
sensing, or another more purely scientific inquiry such as
radio astronomy.

Exclusive claims to geostationary orbital positions were
asserted by the equatorial States in the 1976 Bogota Declara-
tion. To their contention that they possess sovereign rights
over an area located at a height of 22,300 miles above their
Hmmwmoﬂw<m territories, a number of responses have been made.
The United States has stated that there is no special physical
relationship between the geostatiomary corbital position and the
subjacent States. In its view the path of 2 space object in
geostationary orbit is influenced by many factors, including
but not wholly based on gravitational forces. From the legal
point of view it has suggested that the 1967 Principles Treaty
had codified practices, uses, and expectations which had
developed in the pre~1%67 period. It has rejected the view
that the 1967 Treaty has gaps in it, such as to allow the equa-
torial States to assert valid claims.

The Soviet Union has also contended that the Principles Treaty
applies to the geostatlonary orbit, and allows the free and
equal use of and free access to such an.orbit, since the
orbital position is in outer space. In the Soviet view the
Treaty created no right of ownership by entities occupying and
using an orbital position either for the position or for seg-
ments of the position. TUses of the geostaticnary orbital posi-
tion dating back to 1963 created no rights of continued use.
Stress was placed on the equal right of all to make use of
orbital positions.
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Relying on the applicability of the Principles Treaty, opposi-
tion to the claims of the equatorilal States has come from the
additional States of Australia, Belgium, Canada, Czechoslovakia,
Egypt, Federal Republic of Germany, Japan, Poland, the United
Kingdom, and the United States. Australia has suppoerted the

U. §. position that the orbital position is not a physical
fact, while Poland has stressed scientific considerations as
well as legal ones, Both Australia and Canada also regarded
the Begota claims to be inconsistent with ITU agreements. The
Soviet Union, Belgium, and Tran have mentioned the limited role
of the ITU. Argentipna has indicated that the position advanced
by the United States deserved respect. It also called atten-
tion to the fact that the orbital position would be used for
the gathering and transmission to Farth of solar energy and
that this inhibited the assertion of momopolistic claims by the
equatorial States. Japan considered it has been well-estab-
1ished that the orbital position was located in outer space.
Among the critics of the Bogota Declaration there were limited
disagreements. Argentina has indicated support for the gemner-
ally held view that the orbital position was a patural resource,
while Belgium denied this fact. The latter spoke in favor of
obtaining a definition of the concept of natural resources.
Belgium also has expressed reservations as to whether the
Principles Treaty had incorporated the customary international
law of outer space relating to activities and uses existing at
the time the agreement was entered inte. This was clearly a
minority view on the subject.

During the expression of natiomal opinions the Bogota States
urged that the Primeciples Treaty had not codified preexisting
international customery law. They considered that the condi-
tion of opinic juris was absent. The space-resource States
have supported the existence of customary law on this subject.
Aside from Brazil and Ecuador, who sre parties to the Princi-
ples Treaty, the other equatorial States which are members of
COPUOS, wete critical of the Principles Treaty and rejecked its
applicability to the geostationary orbital position. Several
called attention to their special needs and stated that the
orbital position was sui generis. They considered the orbital
position to be a natural resource, and argued, pursuant to cer-
tain TN resclutions, that they possessed permanent sovereignty
over this resource. General sympathy for the outlocks of the
equaterial States has been expressed by Mexico. There has been
general agreement on the part of all States that a first user
of a geostationary orbital position was not entitled to assert
proprietary rights under the rubric of "first-come, first-
served." Brazil has stated that any preemptive claim based on
such a practice would be violative of the 1967 Treaty. This
was based on the provisioms of Article 2 and of par. 1 of
Article 1. The latter provides that the exploraticn and use of
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wﬁm space enviromment is to be carried out for the benefit and
in the interests of all countries. The claims of the equator-
HWH States for sovereign rights in geostationary oﬂwwﬂmm osi-
tions contradict botrh Articles., However, in an effort now Mm
the support of the less-developed countries for the nwmwsmmom:
nwm equatorial States, the latter have indicated that th

Ewmrm be willing to share with such States some of the 4
realized through the establishment of preferred rights oo
such geostationary orbital positions. s e

The space-resource States as well as all others have indicated
that they do net wish to establish a de facto menopoly ﬁmwuwm
ﬂrm.WOHE of a national appropriation of the geostationar ¥
Owanmw.wmmHnwou. Those Btates expressing fears over nww
capabilities of the space-resource States have been asked t
rely on the guarantees accorded to all States entitled to vo
free and equal exploration, use, and exploitation of and mﬂm<m
access to geostationary orbital positions. -

- The issues in the minds of the commentators have been rendered

complicated by the 1973 joinder by the ITU of the radic s -
trum mda:ﬁrm geostationary orbit as "limited natural re- Fee
mo¢ﬂmmm.: It has been pointed out that the use of the term
limited" depends on scientific and technological change d
nwmm the mcmHHH% of "limitedness" may not be so EmHWmmmmm Mwm
ITU's designation might suggest. Tt has also been pointd out
that the term "natural" is overly simplistic, since both th
mmwnnﬂna and the orbital position are mﬁ&umnm in very wcvmwwﬂl
mHmH ways to man-made influences. Further, by use of the term
.Hmmocﬂommu: something has been interjected that is not explice
HﬁHM provided for in the Principles Treaty. However, by wﬁ HM|
omﬂHoB the Treaty may be said to be concerned with Hmmocﬁomw
since they are to be found within the spatial area which mmHm
specifically within the coverage of the Treaty. °

The provisions of Article 1 of the Principles Treaty that giv
areas "shall be free for exploration and use by all mnmnmmm =
ﬂwnsoﬁﬁ diserimination of any kind, on a basis of equalit; d
in accordance with international law" established = nwmmw% =
mmwmnﬁmmHou that no State would establish exclusive proprietar
mewnm in the area. States may use the mwomnwﬁwonmﬂ% orbital 7
wOmwnHou since it is situated in the area, but they may not
mnrwmqm.ﬂmwwoan ownership nor exercise the powers flowing fr
appropriation. The legislative history of Article 1 mHmom o
demonstrated that the exploration, use, and exploitation of th
area was to be free to all. This could not take place if ﬂﬁmwm
wexe to be an appropriation in the sense of an exclusive con-
mﬂop of the natural resources in the area. For these reasons
it ﬂmm never been considered that the geostationary orbital
position, irrespective of whether it 1s or is not a natural
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resource, is something that could be appropriated by a juridi-
cal or natural persom. Although the Treaty prohibits 'nation-
al" appropriations, it would be inconsistent with such a
sweeping prohibition to allow natural persens to obtain propri-
etary rights denied to sovereigns.

» @ t
Oﬁwwmﬂ Omuumm _.|\.|_rm.“_| UO&me m..n.._..m. &.OWW not B.N.Hhm. s mﬂulm..—rnu nmm erence G
—Hw&. W1l ﬂw.._.unp ﬁwwm area, Hvon_.m._n.j.m“_nmmw ﬂw._.m. .HH.mwm.ﬂ%

ources loca ) > e e
ﬁﬁwmﬂwwﬂﬁﬁ a number of binding rights and @ﬁmwwm. oWb@wmmmHmﬁn
memnom of provisions @HoﬁWdWﬁwam the acquisition
a

i i be considered
i i h resources, it might 4
i {ghts relating to suc . > e
Mwww Mowmwvww and lawful to appropriate and exercise exC
merﬂmo<mﬂ ﬁﬂmwmmozﬂnmm of the area.

However, as has been
jgion for
well documented, the Treaty does make abundant provisi
the free and equal use, exploration,

apnd exploitation of and
free access 0 the space environment an

Tn identifying the respective rights and duties of States the
1973 ITU Conmvention in Article 33 provided for equitable rights
but not equal rights. It took into account the respective con=
tributions made by the States which have invested their science
and technology in exploitative activities. For these reasons
the commentators have generally been opposed to the claims of
special rights as put forward by the equatorial States because
rhe acceptance of such claims would negate the principle stated
in Article 1 of the Principles Treaty that the mwiowmwwoﬁ“h
use, and exploitation of the space environment "shall be
carried out for the benefit and in the interessts of all
countries."”

d its resources.
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'CHAPTER 11

The International Legal Regir
the Exploitation of the
Orbit/Spectrum Resource:
The ITU and the UN

1. INTRODUCTION

ﬁﬂvm present interest in the free and equal explo
#nd exploitation and free access to the space en
“been accentuated by an awarenmess of the value of
spectrum resource. Particular attention has hee
‘geostationary orbital position, located at 22,30
ﬁﬁm Earth's surface, and to the radio spectrum.
.mﬁwmwmma interest in arriving at a definition/de
gir space and outer space has resulted from the
.w%md a <Mmmwm legal regime for the use and shari
. Two important issues have been pres
ﬁvmmmownm facts. First, there is a need to ider
Mﬂmﬁﬂw<m principles and rules of law allowing fc
ties. Second, there is a need to determine the
mrm decision makers who will be allowed to fix t
guch activities.

.Hﬁﬁ ustilization and the management of the orbit,
‘tource is subject to the 1967 Treaty on Princip.
the Activities of States in the Exploraticn and
pace, Including the Moon and Outer Celestial B
.oﬂdww\m@woﬁnﬁs.ﬂmmozﬁom is also UWHWHDCHmHH% wi
£ the October 25, 1973 Telecommunication Conve
votocol® and applicable International Telecomm
ITU) Radio Wmmﬁwmﬁwomm.r An understanding of
ights of orbit/spectrum rescurce users and cla
4 assessment of the central provisions of exis
.WHH as the practices and the assertions eof tho
mwmnmm as opposed to preferred or exclusive use
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