CHAPTER 1

SEX AND VIOLENCE IN ENTERTAINMENT
AND THE LAW

I\/Ia_ny pXOdUCeIS Of enteltalument Colltent ulclude VlOlent or Sexual

i lex issues
material in their works. This material prijntsliac ir:g'rslggu(it(‘i cz:indli g
0
i ther and how governmental P : fhese
?esg\?:':l na\gs V:vl:{l as fundamental First Amesndmené qtfesslc‘)’rilsl.e:troactions
« ’ ion” i 2004 Super bHow
£ function” during the ; . ction
1 War'drgb; r;?(lt}lxlmovies as Time Warner's Natural Born g{tlli:; as; e
“}ﬂ{’“ie ir}: the media are important topics in the field of en
violen
- i believed
Polls showed that between 75 to 80 pert.:enf; of imslgzil;:lar;omems—
that violence and sex in entertainment pose mgmfﬁ}():a;laﬁor L
b aattracting and inspiring people to this kind o : gl i
t}Z to its consequences. But while 80 to 90 percent O
em

more paren a a]l(] corporate upervision n thlS area 1eSS than 30 P t
P P te s p 1 y h ercen
uallted more gov eIIlIneIlt ment speeCh' Stlll, Inne

censorship of ent_ertain e
Warner products such as Natural Bor.n Killers, The eﬁzn:ﬁa{ovrszs ot
ac;nC’o pKiller all produced both killings and 1awsuﬁ S e bicized
P eading. bout soon. Indeed, the most profitable as well as ml e
read%ngese:uby Me.l Gibson, The Passion of the Christ, 13 SB aIg1 et
;?(:rtl}eler important event fOI: this che:ip;z;. c’};-h:hzl’l—%ezzrioes’ B
been a regular viewer and 1 _ iy e
IIJS::ZL.;SEO:?CSD, R }il'onll; meaRrucz)}llcrln ;il;{df’rirg:(;a;sﬁey Nicole
ned that his 19-¥ ) . b
20'04’ ﬂ;?udg %e;za\:hplree‘gnant and wanted the co‘uple to gethn?c?ryzdl.iglizﬁi
wlllsozn Ee had learned from watching a CSI epxsod% I:ieacnd 11e>,eft e
& essaround Wilson’s neck, strangled her on her 3 ,tﬁe s g
cor’cide note beside her. When the quy was foun e Bt
sx/nmedical examiner and police decided this agtually w?sé b v
after watching Jesus being crucill , ;
FWO Hzl(?ntfhls 1‘312;2 to goth his church and the sheriff’ s ofﬁfcre to Eﬁ?sfe:;ﬂ ;
ﬁgg;igla;u}:dered Wilson to try to stect}:g (r);c%en;gt;o:erylrgvel s
i ijon—by contrast Wi —
mortal sin. Thus Passion

10

Cu. 1 SEX & VIOLENCE IN ENTERTAINMENT 11

tion of how entertaining works may be shaping our real lives, the subject
of Chapter One

Another major legal battle was produced in 2004 by what has long
been the most popular television program—the Super Bowl. In the half-
3 time interval between the New England Patriots winning their second
4
|
|
|

NFL Championship in three years in the last minute, Justin Timberlake
suddenly bared the breast of his partner Janet Jackson just as they were
reaching the last line in their lyrics, “T’ll have you naked by the end of
this song.”” What 90 million Americans had viewed thus produced fines for
the television stations owned by the producer of this half-time act, a
reversal by the FCC of its legal treatment of U2 frontman Bono’s use of
| the “F”’ word as he was receiving a music award a year earlier, and a
: major debate in Congress about whether and how to ban the strength of
] the legal ban on sexual indecency on television. This likely will produce
even more legal as well as political battles about the issues posed in
Chapter One.

Any such governmental actions generate not just popular concerns,
but also constitutional challenges. The First Amendment states: “Con-
gress shall make no law ... abridging the freedom of speech.”” This crucial
constitutional edict imposes very steep hurdles to any governmental effort
to restrict the content of entertainment products—whether sex, violence,
invasions of personal privacy and reputation, or other examples addressed
in this part. Indeed, the First Amendment has recently become a signifi-
cant lever in the struggle by entertainment conglomerates to fend off
Congressional efforts to shape the underlying structure of the entertain-
ment marketplace, which we will see in Part Four.

The First Amendment poses two fundamental types of questions. The
first type, substantive in character, asks what kinds of speech regulation,
if any, are permissible, and indeed, what is “‘speech” in the first place
(e.g., whether speech includes burning a flag or dancing nude). The second
theme, this one institutional, is who should resolve those controversies
about where to draw the line between speech and action, between individ-
ual freedom and community values: courts listening to lawyers, legislators
to voters, or businesses to customers?

An appalling event that took place in the spring of 1999 then
generated a major political as well as legal debate about whether we
should be rethinking these legal policy issues in this new millennium. Two
students at the Columbine High School in Littleton, Colorado, Eric Harris
and Dylan Klebold, had come to school on April 20th carrying guns and
bombs under their coats. As pro-Nazi members of a Trenchcoat Mafia
group, these two teenagers planned to memorialize Hitler’s birth date by
:Killing Them All.”” In fact, the two ended up murdering twelve other
students and a teacher (who actually sacrificed his life to save a host of
ther students) before committing suicide themselves.

. These Columbine high school killings were just one of a series of
YOIent tragedies in American high schools in the last two decades. This
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one did set off major debates among politicians, the media, and the
general public about what should be done to stop this happening so often
in the 21st Century. (One lawyer characterized the Columbine killings as
“the Pearl Harbor of American culture.””) One focus of concern was about
the families, schools, and extracurricular programs in which these stu-
dents were living, studying, and sometimes preparing for such horrid
actions. A second concern was the relatively easy access now afforded to
guns that make such deadly actions possible. A third, and the one that is
directly relevant to this subject and book, is the contribution that the
world of entertainment may be making to the nation’s culture of violence.

For example, Harris and Klebold were reported to be both regular
viewers of movies and television shows with vivid violent scenes and fans
of death cult musicians like Marilyn Manson. Even more important in
their daily lives was the interactive computer game Doom, in which the
participants must pursue and kill each other to be able to win their games.
Young Lee Malvo was recruited by an evil John Muhammad and trained
by both playing the video game Ghost Recon and watching a Matrix home
video more than 100 times before going out in 2002 to assassinate 10
people around Washington D.C. While Malvo’s lawyer was not able to get
him fully acquitted by reason of insanity, he did use this to avoid the

death penalty being sought by Attorney General John Ashcroft for him,

one that was meted out to his evil mentor.

However, among those who have succeeded in this Matrix insanity
defense were the 27-year old Vadim Mieseges who had killed his San
Francisco landlord in 2000 and the 37-year old Tanda Lynn Ansley who in
May 2003 killed a Miami University professor in Ohio. That same year
Josh Cooke, a 19-year old addicted Matrix fan dressed himself in the same
brand and color of trench coat worn by actor Keanu Reeves playing the
lead character Neo, armed himself with a Neo-like 12-gauge shotgun, and
went down to the family basement to shoot and kill both his mother and
father (the latter being the President of the University of the District of
Columbia). After calling the police to come and arrest him, Cooke had a
lawyer, Rachel Fierro, appointed to defend him. Fierro then filed a motion
claiming that his client had a “bona fide belief that he was living in the
virtual reality of The Matrix,” and thus had the Fairfax Circuit Court
appoint a psychiatrist to examine whether Cooke had become insane
under criminal law.

Thus, six weeks after the Littleton tragedy, Congress had proposed
and President Clinton had commissioned an 18-month study by the
Federal Trade Commission of how to stop violent entertainment products
from being targeted at teenage audiences (though no such political accord
could be reached about how to reduce ready teenager access to guns). This
FTC Report was issued in the fall of 2000, producing immediate responses
from the entertainment industry, but no governmental action. So the
parents of the children in Littleton who had lost their lives hired lawyers
to bring tort suits against the suppliers and producers of the movies and
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video games as well as the guns they believed had produced these
Columbine killings.

We should all be aware now that we will be reading and learning from
the cases and materials in this book that neither Congress nor the courts
believe there to be an intrinsic incompatibility between the rule of law and
freedom of speech. A major issue for us to consider is why the same
companies that appeal to the First Amendment to challenge the laws
depicted in Parts I and IV of this book also make affirmative use of
copyright (Part II) and contract law (Part III) to preclude others speaking
freely with what the companies believe is their intellectual or talent
property. Thus, a key reason for taking this course and reading this book
is to learn not just about the intrinsic features of each legal and industry
subject, but also to witness the interplay and thence the complexities of
the issues presented by each.

A. ENTERTAINMENT AND THE
FIRST AMENDMENT*

To the senior citizens in the entertainment world, this preoccupation
with the role of the First Amendment in their business is a comparatively
new phenomenon. Indeed, for this nation’s first century and a half, the
Supreme Court left this provision almost totally unused, even in the
explicitly political context. Until the New Deal of the 1930s, the Court
considered the most important constitutional freedom to be freedom of
contract, along the lines of Lochner v. New York, 198 U.S. 45 (1905). The
flip side of this judicial preoccupation with the virtues of a private market
(shaped to some extent by federal antitrust law) was that the Supreme
Court ruled, in Mutual Film Corp. v. Industrial Commission of Ohio, 236
U.S. 230 (1915), that as a profit-oriented industry, the entertainment
world was not entitled to a constitutional guarantee of “freedom of
speech.”

a. Among the countless scholarly books and articles on the First Amendment are two
treatments from somewhat different intellectual perspectives: Rodney A. Smolla, Free Speech In
An Open Society (Alfred Knopf, 1992), and Cass R. Sunstein, Democracy and the Problem of Free
Speech (The Free Press, 1993). And the subject matter of this chapter has produced a host of
books over the last decade. Among the notable works are Kevin W. Saunders, Violence as
Obscenity: Limiting the Media’s First Amendment Protection (Duke U. Press, 1996); John
Leonard, Smoke and Mirrors: Violence, Television and Other American Cultures (The New Press,
1997); Sissela Bok, Mayhem: Violence as Public Entertainment (Perseus Books, 1998); Jeffrey
Goldstein, ed., Why We Watch: The Attractions of Violent Entertainment (Oxford U. Press, 1998);
James T. Hamilton, Channeling Violence: The Economic Market for Violent Television Program-
ming (Princeton U. Press, 1998); and Marjorie Heins, Not in Front of the Children: “Indecency,”
Censorship, and the Innocence of Youth (Hill and Wang, 2001); and among the list of recent law
review articles, those that engaged in in-depth analysis of the legal treatment of entertaining
violent films and songs were Forouzan M. Khalili, Television Violence: Legislation to Combat the
National Epidemic, 18 Whittier L. Rev. 219 (1996); Sandra Davidson, Blood Money: When Media
E:_:pose Others to Risk of Bodily Harm, 19 Hast. Comm/Ent L.J. 225 (1997); Jendi Reiter, Serial
Kfller Trading Cards and First Amendment Values: A Defense of Content-Based Regulation of
Violent Expression, 62 Albany L. Rev. 183 (1998); Kevin W. Saunders, Electronic Indecency:
Protecting Children in the Wake of the Cable and Internet Cases, 46 Drake L. Rev. 1 (1998); and R.

Polk Wagner, Filters and the First Amendment, 83 Minnesota L. Rev. 755 (1999).
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The infant motion picture industry first appeared on the American
scene at the beginning of the 20th century. One or two-reel films were
shown in “nickelodeon’ booths for a five cent admission charge. Civic and
religious groups were concerned about the impact of this intense new
visual experience on a largely working class audience (whose adults, let
alone its children, often could not read). Both local and state authorities

quickly responded with laws that sought to ensure the moral quality of
this new product. In M wtual Film, a film distribution company challenged
Im to be shown to the state

the early Ohio legislation that required every fi
board of censors, which would only license the film to be shown in the
state if it displayed “‘a moral, educational or amusing and harmless

character.” At the time, the Court had not yet ruled that the First
Amendment guarantees of the federal Constitution were applicable to the
states. However, the Court did have to construe and apply Ohio’s state
constitution, which precluded passage of any law that “restrains or
abridges the liberty of speech, or of the press.” The Court felt that it
“strained ... common sense’ to try to fit “moving pictures’—or the
theater, the circus, and other shows and spectacles—within constitutional
guarantees of free opinion, speech, and the public press:

It cannot be put out of view that the exhibition of moving
pictures is a business pure and simple, originated and conducted for
profit, like other spectacles, not to be regarded, not intended to be
regarded by the Ohio constitution, we think, as part of the press of
the country or as organs of public opinion. They are mere representa-
tions of events, of ideas and sentiments published and known, vivid,
useful and entertaining no doubt, but, as we have said, capable of evil,
having power for it, the greater because of their attractiveness and

manner of exhibition.

236 U.S. at 244-45.

Four decades later, the Supre
course of the entertainment industry in a
picture of the kinds of movies that people found troubling as late as the
1950s. The subject of this case was a forty minute Italian movie, The
Miracle, made by one of the great film directors, Roberto Rossellini, and
starring Anna Magnani and Federico Fellini. The essence of the movie’s
story was conveyed through this critic’s summary reproduced in Justice
Frankfurter’s concurring opinion in the decision we are about to read:
le-minded girl is tending 2 herd of goats on a
when a bearded stranger passes. Suddenly it
strikes her fancy that he is St. Joseph, her favorite saint, and that he
has come to take her to heaven, where she will be happy and free.
While she pleads with him to transport her, the stranger gently plies
the girl with wine, and when she is in a state of tumult, he apparently
ravishes her. (This incident in the story is only briefly and discreetly

implied.)

me Court reversed the constitutional
case that provides an intriguing

A poor, simp
mountainside one day,
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fromTt};lZ grir:'l avzalltens lagr, finds the stranger gone, and climbs down
ountain not knowing whether he was reé.l or
: a dream. Sh
géeee:ss:; tc;)l% ptr1est who tells her that it is quite possible that she difl
, but a younger priest i ; ialist!’
A p scoffs at the notion. ‘Materialist!’ the

ObVi(’)I‘liT;e .follovl;r_s hn(t)}vlv a brief sequence—intended to be symbolic
. —in whic e girl is reverently sitting with i 7
in church. Moved by a whim of a; i it plah - i
ppetite, she snitches
the basket of a woman next t e e
. o her. When she leaves th
cackling beggar tries to make he i
. r share the apple with him, but sh
chases him away as by habit and munches the fruit con’tent;e;lye

mOt}';I‘elrll‘:nv,voci‘r;{eaztiag},l wl'.lile tetzﬁding the village youngsters as their
; : e vines, the girl faints and the women di
15;}1;321 esnhie is going to have a child. Frightened and bewildergscog}?:
y murmurs, ‘It is the grace of God!" and ;
. ;. ! she runs t
church in great excitement, looks for the statue of St Jos: hO thz
then prostrates herself on the floor. . s

Thereafter she meekl,

: y refuses to do any menial work and
:osl(lzseerzlv::;?sbhué:loz her gently but the young people are not so akrilndtlllr?

ru orment, they first flatter and laughi :
then they cruelly shove and hit h AL
er and clamp a basin hal
head. Even abused b e A
y the beggars, the poor girl
ea N gathers togeth

pitiful rags and sadly departs from the village to live alonegin aeza}\lzeer

When she feels her time comi
. ing upon her, she starts b

:szvli.zcll'isetszhlfawllta}gle. But t}l;len she sees the crowds in the streetZ' d:.ii

memorit unt her; so she turns towards a church on a high h"

Ll‘;it;réitlvely stmggless towards it, crying desperately to Godg A ;liainii

e companion. She drinks water dripping f .
she comes to the church and find e
the door locked, th

her to a small side door. Insid ; g
’ e the church, the po irl

for her labor pains. There is a di : o i

- i issolve, and when w.
face, in close-up, it is full of r i i St
" ) it a tender light. There is th
unseen baby. The girl reaches towards it and murmurs ‘;ICF)’ 0’f Iy
love! My flesh!’ LS A

In Italy, The Miracle recei i i
aly, ceived mixed reviews, includi i
; Tl ; , including the
\;laetiziw%;:flltxc for L’Osservatore Romano, the publishingg org;iwce)zv t]l:’)l}éll
: ile some critics objected to certain artistic fe

. me 3 Objects eatures of
iii t\qlcelt{ aslzts depiction of illegitimate motherhood” and “cair?alitt};e”ﬁltr}jle’:
" pic(Z]I_; Pc‘vaolo, pubhsl’}ed by the Christian Democratic Party. ,called
e pith rgi Ialtembetz—,\utlfuil 'thlgg.” The Vatican’s movie reviewing a.t"m the
; atographic Center, called The Mi “ in
f . ap : racle “‘an ab
gr(e)fzng?on from rellglous and moral viewpoints.” Despite the o(I‘,I(lelIiZ}I)‘!z
k=" ti (;Vihmll'der .Itall.an law to block exhibition of movies deemed offen-
e ina Itzl ics, .1t dld_not ask for such censure and The Miracle was

y with mixed box office results. A year later, with the
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i used Italian members of the Franciscan

Vatican’s approval, Rossellin
r his filming of the life of St. Francis.

Order as part of the cast fo

Under New York Education Law at that time, the Motion Picture
Division of the New York State Education Department screened pictures
and issued licenses for viewing unless the “film or a part thereof is
obscene, indecent, immoral, inhumane, sacrilegious, or is of such a charac-
ter that its exhibition would tend to corrupt morals or incite to crime.”
Tor the American market, The Miracle was combined with two French
films, Jean Renoir’s A Day in the Country and Marcel Pagnol’s Jofre,
under the joint title, Ways of Love, and was licensed for release by film
distributor Joseph Burstyn in New York in 1950. Most New York critics
praised Ways of Love, which was voted best foreign film of the year.
ization, the National Legion of Decency,
attacked The Miracle as “‘a sacrilegious and blasphemous mockery of
Christian religious truth,” and New York’s Cardinal Spellman issued a
statement for reading at all Masses in the city on Sunday, January 7,
1951, condemning the film and calling for a tightening of state censorship
law. Again, a number of notable Catholics, such as Notre Dame professor
William Clancy, writing in the Commonweal, and the well-known poet and
critic, Allen Tate, firmly disagreed. In response to the religious and
political outery, the Chair of the New York Board of Regents appointed a

special three-member committee of the Board to reconsider the Division’s
original licensing decision. After the committee members had rescreened
the Board as a whole

The Miracle and decided that it was sacrilegious,
revoked the picture’s license on February 16, 1951. The Board’s reasons
were that “the mockery or profaning of these beliefs that are sacred to
any portion of our citizenship is abhorrent to the laws of this great State.”
The constitutionality of that Board action eventually reached the Supreme

Court.

A private Catholic organ

JOSEPH BURSTYN, INC. v. WILSON

Supreme Court of the United States, 1952.
343 U.S. 495, 72 S.Ct. 7717, 96 L.Ed. 1098.

Mg, JusTicE CLARK delivered the opinion of the court.
[After detailing the above factual background, the opinion for the
Court described and quoted from the earlier Mutual Film precedent, and

then continued.]
* k¥ ok

In a series of decisions beginning with Gitlow v. New York, 268 UsS.
652 (1925), this Court held that the liberty of speech and of the press
which the First Amendment guarantees against abridgment by the federal
government is within the liberty safeguarded by the Due Process Clause of
the Fourteenth Amendment from invasion by state action. That principle
has been followed and reaffirmed to the present day. Since this series of
decisions came after the Mutual decision, the present case is the first to
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present squarely to us the question whether moti i i

' ‘ ques otion pictures are i
the ambit of protection which the First Amendment,pthrough thewFlzlljxlrl?
teenth, secures to any form of ““speech’ or ‘“‘the press.”

It cannot be.dOL.lbted that motion pictures are a significant medium
for thf} cpmmumcatlon of ideas. They may affect public attitudes and
behawor in a variety of ways, ranging from direct espousal of a political o
SOC‘la.ll doctrine to the subtle shaping of thought which characteriz alIi
artls.tlc e}Fpression. The importance of motion pictures as an or :; f
pu:)l;(t: opinion is not l‘essened by the fact that they are desig1g1ed go
%;Sé 53{1:,1 5?150“(,16%914;?; to inform. As was said in Winters v. New York, 333

fThe line betwgen the informing and the entertaining is too elusive
for _tbe protection of that basic right [a free press]. Everyone is
aml,har with instances of propaganda through fiction. What is one
man’s amusement, teaches another’s doctrine.”

It is urged that motion pictures do not fall within i
ment’s aegis b.ecause their production, distribution, anﬁlix?f}fittiﬁ?:ds;
large-scale business conducted for private profit. We cannot agree. That
books, newspapers, and magazines are published and sold for proﬁt does
not prevent them from being a form of expression whose liberty is
safeguarded by the First Amendment. We fail to see why operationyfo
profit should have any different effect in the case of motion picturesr

. It is further urged that motion pictures possess a greater capacity for
evil, parhcularly among the youth of a community, than other modZs of
expression. Eyen if one were to accept this hypothesis, it does not follow
that motion pictures should be disqualified from First Amendment protec-
tion. 'If 'there be capacity for evil it may be relevant in determining the
p'errms&ble.: scope of community control, but it does not authorize subgt
tially unbridled censorship such as we have here. e

.For the foregoing reasons, we conclude th i
n}otlon pictures is included within the free speeiltl Zfl%r?::;ogr:sys ?Lf:;lailtc:);
;)h :Iz)e F{rst ;'md Fourteex_lth Amendments. To the extent that language in
) pinion in Mutua'l Film Corp. v. Industrial Comm’n, supra, is out of
armony with the views here set forth, we no longer adher’e to it.1?

To hold that liberty of expression by means of motion pictures is

' guaranteed by the First and Fourteenth Amendments, however, is not the

:E;lo]?lft eo;n* ;zlroblem. It. @oes not f'olllow that the Constitution requires
e lree om to exhibit every motion picture of every kind at all times
Sy p}ellces. That much is e\{ldent from the series of decisions of this

with respect to other media of communication of ideas.!® Nor does it

{; ] See United States v. P ?

gg sl 8 liktzmmc»un.t Pictures, Ir.zc., 834_1 U.S. 131, 166 (1948): “We have no
S P L A, e newspapers and radio, are included in the press whose freedom is

guar rst Amendment.” It is not without significance that talking pictures were

produced in 192 Vi rs after utua f
firs vt d s
) 6, eleven years after the M. ! decision. Hampton, A History o the Movies

3 E-g Feiner v. New rk ( 95 Kovacs v. ooper, 336 S. 77 (1949
'v . York, 340 U.S. 315 (1 H P

waplinsk Hi i 15 U 1 2( C ; : Y 12 U‘ ' 1 1.
y v. New ampshire, 315 U.S. 568 (1942); Cox v. New Hampshire, 3 .S. 569 (194 ;’
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follow that motion pictures are necessarily subject to the precise rules
governing any other particular method of expression. Each method tends
to present its own peculiar problems. But the basic principles of freedom
of speech and the press, like the First Amendment’s command, do not
vary. Those principles, as they have frequently been enunciated by this
Court, make freedom of expression the rule. There is no justification in
this case for making an exception to that rule.

The statute involved here does not seek to punish, as a past offense,
speech or writing falling within the permissible scope of subsequent
punishment. On the contrary, New York requires that permission to
communicate ideas be obtained in advance from state officials who judge
the content of the words and pictures sought to be communicated. This
Court recognized many years ago that such a previous restraint is a form
of infringement upon freedom of expression to be especially condemned.
Near v. Minnesota ex rel. Olson, 283 U.S. 697 (1931). The Court there
recounted the history which indicates that a major purpose of the First
Amendment guaranty of a free press was to prevent prior restraints upon
publication, although it was carefully pointed out that the liberty of the
press is not limited to that protection. It was further stated that “‘the
protection even as to previous restraint is not absolutely unlimited. But
the limitation has been recognized only in exceptional cases.” In the light
of the First Amendment’s history and of the Near decision, the State has a
heavy burden to demonstrate that the limitation challenged here presents
such an exceptional case.

New York’s highest court says there is “nothing mysterious’ about
the statutory provision applied in this case: «Tt is simply this: that no
religion, as that word is understood by the ordinary, reasonable person,
shall be treated with contempt, mockery, scorn and ridicule. ...” This is
far from the kind of narrow exception to freedom of expression which a
state may carve out to satisfy the adverse demands of other interests of
society. In seeking to apply the broad and all-inclusive definition of
“gacrilegious’” given by the New York courts, the censor is set adrift upon
a boundless sea amid a myriad of conflicting currents of religious views,
with no charts but those provided by the most vocal and powerful
orthodoxies. New York cannot vest such unlimited restraining control over
motion pictures in a censor. Under such a standard the most careful and
tolerant censor would find it virtually impossible to avoid favoring one
religion over another, and he would be subject to an inevitable tendency to
ban the expression of unpopular sentiments sacred to a religious minority.

Application of the “gacrilegious’’ test, in these or other respects, might
raise substantial questions under the First Amendment’s guaranty of
separate church and state with freedom of worship for all. However, from
the standpoint of freedom of speech and the press, it is enough to point
out that the state has no legitimate interest in protecting any or

religions from views distasteful to them which is sufficient to justify prior
restraints upon the expression of those views. It is not the business of
government in our nation to suppress real or imagined attacks upon 2
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particular religious doctrine, whether the i icati
! ) y appear in
speeches, or motion pictures. o e

o Since the term “sacrilegious” is the sole standard under attack here
it is not necessary for us to decide, for example, whether a state ma};
censor motion pictures under a clearly drawn statute designed and applied
to prevent the showing of obscene films. That is a very different question
from the one now before us.2 We hold only that under the First and
Fourteenth Amendments a state may not ban a film on the basis of a
censor’s conclusion that it is “sacrilegious.”

Reversed.

. Burstyn was a crucial legal event for the entertain

it rejected the Mutual Film premise that simply becarlrllse;1 tm“g\)rli‘iddl;:s:i%t
tion was a business for private profit, it did not enjoy the constitutional
f.reedom afforded to “speech.” The Court did add that a motion picture
like other methods of expression, might “present its own peculiar prob-’
1emsf’ that precluded application of “the precise rules” governing other
n}ed}a. We will see later in this chapter (and again in Chapter 13) the
significance of that judicial qualification in connection with the Court’s
trga’cment of broadcasting. In the meantime, in Kingsley International
Pictures v. Regents of the University of the State of New York, 360 U.S. 684
(1.9§9'), the Supreme Court overturned the New York Motion I.’ié:ture
D1v1$1f)n’s refusal to license showing of the movie version of D H. Law-
rence’s famous novel, Lady Chatterley’s Lover, because of the I.)iv.ision’s
judgment that the film portrayed adultery as “desirable, acceptable, or a
g;gpe.r patt]:rﬁ of behivic;r.” In Kingsley, the Court rn,ade it clear, that

ericans had as much of a Fi i
i e SOCiahsFr;llf‘st Amendment right to advocate adultery

Ironically, in the same decade in which the Supreme ivi
the movie industry these favorable verdicts in Bul:r)'styn ai%u?ir::ssle?vtrﬁi
Court was also holding that citizens did not have a First Amendment ;‘ight
to advocate the ideology of the Communist Party (see Dennis v. United
States, 341 U.S. 494 (1951), and that while adultery could be portrayed as
‘s(omally acceptable, its sexual component could not be displayed in a visibl
obscene” fashion (see Roth v. United States, 354 U.S. 476 (1957)) Thug
as a prelude to our investigation of the current constitutional st;&tus of"

“entertaining “speech for fun and profit,” it is important to have at least a

aif-’sttﬂ;ﬁd version of the key issues and rulings that have transformed the
8 endment from what it was like at the time of the Burstyn ruling.

+20. In the Near case, this Court N

e ! , this Cot s‘tated that “‘the primary requirements of d

.So.fggg aso;;in;gzobscene publications. ' 283 U.S. 697, 716. In Chaplinsky v. New ;:;llacsyhi?:yafg
s - (1942), :Justxce Murphy stated for a unanimous Court: “There are certain ’well—

ever b i ituti

faneeir}l\ :T}:ﬁ:\t sto a;:;s:hin% Cﬁzgtxtutlo?alhproblem. These include the lewd and obscene, the
gEe 200 , and t sulting or ‘fighting’ words—thos i i :
flict injury or tend to incite an immediate breachgof the peace .0? fe.'v:rhlch By S ey e
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The one point that nearly everyone now agrees upon is that judges
cannot simply apply the text of the First Amendment to every contested
case. Indeed, in important respects the literal wording has been expanded
by the Court to encompass restraints on speech by state entities (as in
Burstyn) as well as by Congress, and to protect demonstrative actions
(e.g., flag burning in Texas v. Johnson, 491 U.S. 397 (1989)) as well as
speech in the ordinary meaning of that term. At the same time, not every
restraint on expression is considered an “gbridgment of the freedom of
speech” for constitutional purposes. For example, if director Rossellini had
included as part of the opening credits "of The Miracle an apparent
endorsement by the Pope, or the movie’s producer had said in its securi-
ties offering that the National Legion of Decency had invested in the
production, or the American distributor’s advertisements pictured Cardi-
nal Spellman telling Catholics to go see the film, the laws of trademark,
securities, libel, and unfair trade practices would definitely have been (and
still could be) brought to bear on such “speech.” And so far the courts
have ruled that even stronger restraints can be placed on personal efforts
to transmit videos of movies like The Miracle to friends and colleagues
over the Internet.

That same leeway is afforded the government to deal with speech that
constitutes perjury in courts, soliciting or conspiring to commit murder,
giving legal or medical advice without a license to practice, requesting sex
in return for a promotion, selling confidential information, and the like.
The question, then, is what the proper dividing line is between such
permissible constraints on speech and what everyone would now agree is
an unconstitutional ban on a ‘“‘sacrilegious” movie like The Miracle.
Answering that question requires grappling with the fundamental issue of
why speech requires qualitatively different protection than other conduct
from the legislative policy judgments arrived at via the usual political
process. :

Shortly after Mutual Film, two of the most oft-cited judicial explana-
tions of the First Amendment’s role were offered by dJustices Oliver
Wendell Holmes and Louis Brandeis. Justice Holmes expressed his point
of view in Abrams v. United States, 250 U.S. 616 (1919), which dealt with
federal prosecution of Russian—Jewish immigrants who had criticized the
American government for providing military support to those who were
trying to fend off the revolution in Russia.

[Wlhen men have realized that time has upset many fighting faiths,

they may come to believe even more than they believe the very

foundations of their own conduct that the ultimate good desired is
better reached by free trade in ideas—that the best test of truth is the
power of the thought to get itself accepted in the competition of the
market, and that truth is the only grounds upon which their wishes
safely can be carried out.
950 U.S. at 630. Justice Brandeis stated his perspective in Whitney v.
California, 274 U.S. 357 (1927), a case in which a Communist labor leader

was prosecuted:
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Those who won our independence ... believed that freedom to think
as you will and to speak as you think are means indispensable to the
discovery and spread of political truth; that without free speech and
assembly discussion would be futile; that with them discussion affords
ordinarily adequate protection against the dissemination of noxious
doctrine; that the greatest menace to freedom is an inert people; that
public discussion is a public duty; and that this should be a funda-
mental principle of the American government.

274 U.S. at 375. While there are significant differences between the two
Justices’ respective ‘‘competitive market” and “civic republicanism”
premises for the distinctive value of free speech, a common feature is that
the passages were written in cases in which the Court was upholding
convictions for the speech of both Abrams and Whitney.

Another constitutional view shared by Justices Holmes and Brandeis
the legitimacy of government regulation of the business market, emergeci
triumphant in the late 1930s when the Supreme Court did its “switch in
time that saved nine”’ and upheld President Roosevelt’s New Deal by
repudiating the constitutional version of “liberty of contract” articulated
in Lochner v. New York, 198 U.S. 45 (1905). The Supreme Court over-
turned criminal convictions for speech, in De Jonge v. Oregon, 299 U.S.
353 (1937), and Herndon v. Lowry, 301 U.S. 242 (1937) (involving Com-
n}upist activists prosecuted for what they had been saying in labor and
civil rights disputes respectively). Yet, a conspicuous feature of the politi-
cal New Deal was the adoption of comprehensive regulation of business
practices involving speech: securities offerings, food and drug and other
trade advertising, labor representation campaigns, and the allocation and
control of broadcasting licenses under the new Communications Act. It is
understandable, then, that a posture of judicial restraint in imposing
constitutional limits on the actions of popularly elected governments was
also exhibited in the context of speech. Besides the Dennis and Roth cases
mentioned above, another noteworthy First Amendment ruling was Beau-
harnfzis v. Illinois, 343 U.S. 250 (1952), in which the Court upheld a state
conviction of the president of a White Circle League for circulating racist
leaﬂets calling on the people of Chicago to block the “Negro invasion of
the.Lr neighborhoods” in violation of a state law that prohibited libel of
racial or religious groups.

In sum, in 1952 when Burstyn was being decided, the Court’s bringing
of the entertainment industry under the umbrella of the First Amendment
: had somewhat more symbolic than practical significance. After all, the so-
. called Golden Age of Hollywood in the 1930s and 1940s had taken place
. when Mutual Film was the law on this question. The real impact of
: Burstyn came in the 1960s, when the Supreme Court dramatically en-

l}anced the constitutional protection afforded to any kind of speech. Two
2 the key mlings were byproducts of the civil rights movements, though
om opposing ends of that spectrum.
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The first, New York Times V. Sullivan, 376 U.S. 254 (1964), was
precipitated by a full-page advertisement in the New York Sunday Times,
in which a number of civil rights organizations and supporters protested
the “wave of terror’” that had been instituted by southerners and the
police to try to quell the peaceful protest movement of Dr. Martin Luther
King and his supporters. Sullivan, one 0
Montgomery, instituted a defamation lawsuit against the Times and
several clergymen signatories to the advertisement. Although Sullivan had
not been mentioned in the advertisement and only a handful of copies of
the Sunday Times were actually sold in Alabama, a jury found that
Sullivan had been libeled by several inaccuracies in the ad, and awarded
him $500,000 in damages.

state common law was overturned by the Supreme

This award under
Court in what many scholars believe to be the most important step in the
f the First

evolution of judicial understanding of “the central meaning O
Amendment”’ (376 US. at 273).> The tort law of defamation had to be
constrained by a

profound national commitment to the principle that debate on public

issues should be uninhibited, robust and wide-open, and that it may

well include vehement, caustic and sometimes unpleasantly sharp

attacks on government and public officials.
376 U.S. at 270. Because it was as much the duty of citizens to criticize
government as it was the officials’ duty to administer it, citizen perform-
ance of that duty required broad constitutional immunity—absent “actual
malice’” in the sense of knowledge or reckless disregard of the falsity of a
harmful statement—f{rom the threat of damage suits by officials concerned
about the effect of criticism on their reputations.

The second major precedent, Brandenburg V. Ohio, 395 US. 444
(1969), afforded constitutional protection to speech by Clarence Branden-
burg, leader of an Ohio branch of the Ku Klux Klan. Brandenburg’s
speech to this gathering of hooded, cross-burning Klan members vilified
Blacks and Jews, and ended by saying that:

If our President, our Congress, our Supreme Court continues to

suppress the white Caucasian race, it’s possible that there might have

to be some revengeance (sic) taken.
Brandenburg, whose speech happened to be filmed and telecast, was
prosecuted and convicted under Ohio’s Criminal Syndicalism legislation,
which prohibited £
advocacy of the duty, necessity or -propriety of crime, sabotage, vio-
lence, or unlawful methods of terrorism as & means of accomplishing
industrial or political reform.
on the Central Meaning of the

I
b. See Harry Kalven Jr., The New York Times Case: A Note
New York Times v. Sullivan

First Amendment, 1964 Sup. Ct. Rev. 191; Anthony Lewis,
Reconsidered: Time to Return to “The Central Meaning of the First Amendment,” 83 Colum. L.

Rev. 603 (1983).
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The Supreme Court overturned its earlier recedent, Whitney v. ifor-
nia, 274 U.S. 357 (1927), and ruled thalé it would violat}elz Uth(:a;ﬁ:t
A.mendrnent to punish the pure advocacy of illegal force. Only ‘“‘advocacy
dpfected to inciting or producing imminent lawless action and [that] is
likely to incite or produce such action” could constitutionally be made
illegal. Tllustrating how far the First Amendment had journeyed from
Abrgms (1919), Dennis (1951), and other such precedents was the Court’s
ruling in Hess v. Indiana, 414 U.S. 105 (1973), that there was no “clear
a_gd present danger” that could justify conviction of the leader of an anti-
Vietnam War group who, when the police were breaking up his demon-
stration, told the sheriff that “we’ll take the fucking street later.”

A thread running through almost all of the Supreme Court precedents
mentioned to this point is that they involved political speech by people
tho were dissenting from actions taken by government over some ques-
t{on. of public policy. Later on in this chapter we shall observe the
significance of Brandenburg and Hess for lower court scrutiny of both
public an_d private efforts to control the level of violence portrayed in film
and music. The scope and impact of New York Times was itself sharply
expanded in the late 1960s in a case, Time, Inc. v. Hill, 385 U.S. 374
(1967), that involved an early example of what is now a key entertainment
industry product—the docudrama.

The Hill family had been the victims of a highly-publjcized 1952
hostage-‘taking by three escaped convicts who were using the Hills’ subur-
ban Philadelphia home. Luckily the Hills all emerged unscathed from
what had been non-violent, even courteous, treatment by the convicts.
Nonetheless, distraught by the experience, the Hills moved to Connecticut
and avoided all efforts to remain in the media spotlight.

A year later, a book, The Desperate Hours, appeared, a fictional
portrayal of a suburban family that had been the victim of similar
hosta_lge-taking by escaped convicts, though this one was marked by
physical 'brutalit.y and sexual harassment. When The Desperate Hours was
t:urn.ec'i into a Broadway play for the 1954-55 season, Life Magazine
e)_(phcn:ly tied the storyline to the Hills’ experience. Indeed, Life had
pl‘ctures taken in the Philadelphia home of the various actors playing the
Hﬂ.ls family and the convicts, reenacting some of the purportedly violent
incidents as depictions of the play’s “heart-stopping account of how a
family rose to heroism in a crisis.”

The Hills’ reaction to that account was to sue Time-Life for violating

gew York’s ‘.‘right to privacy” legislation. The New York Court of Appeals
ad ruled, in Warren Spahn v. Julian Messner, 18 N.Y.2d 324, 274

~N.Y.S.2d 8717, 221 N E.2d 543 (1966), that while the New York legislation

did not preclude “factual reporting of newsworthy persons and events”’

! (even if the persons had been involuntarily rendered newsworthy), it did

pTli;aclu(‘ie fictionalized portrayals that were “jpaccurate and distorted.”
2 e Hills won a $75,000 jury verdict under the legislation. Time-Life then
rppealed to the Supreme Court, with Richard Nixon serving as the Hills’
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attorney in his one appearance in the Court as counsel rather than client.
A closely-divided Supreme Court overturned the jury verdict on the
grounds that “knowing or reckless disregard of falsity’’—rather than
negligent failure to make a reasonable investigation—was the constitu-
tional predicate to such a privacy suit by a private individual (as well as
the defamation claim by the public official in New York Times Co. v.
Sullivan):

The guarantees for speech and press are not the preserve of political
expression or comment upon public affairs, essential as these are to
healthy government. One need only pick up any newspaper or maga-
zine to comprehend the vast range of published matter which exposes
persons to public view, both private citizens and public officials.
Exposure of the self to others in varying degrees is a concomitant of
life in a civilized community. The risk of this exposure is an essential
incident of life in a society which places a primary value on freedom of
speech and of press ... We have no doubt that the subject of the Life
article, the opening of a new play linked to an actual incident, is a
matter of public interest We create a grave risk of serious
impairment of the indispensable service of a free press in a free
society if we saddle the press with the impossible burden of verifying
to a certainty the facts associated in news articles with a person’s
name, picture or portrait, particularly as related to a defamatory
matter. Even negligence would be a most elusive standard, especially
when the content of the speech itself affords no warning of prospec-
tive harm to another through falsity. . ..

385 U.S. at 388-89.

We shall trace in the next chapter the impact of Time, Inc. v. Hill on
the evolution of individual privacy and publicity rights in a world of
docudramas and tabloid television. More immediately relevant to the
subject of this chapter was a fifteen-year debate among the Supreme
Court’s members, following its decision in Roth v. United States, 354 U.S.
476 (1957), about whether and to what extent government could restrain
depictions of explicit sex—pornography in lay terms, obscenity or indecen-
cy in legal terms. Just a year after Time, Inc. v. Hill, the Court in
Interstate Circuit, Inc. v. City of Dallas, 390 U.S. 676 (1968), struck down
a Dallas city ordinance that provided for prior viewing of films by a
citizen’s Motion Picture Classification Board for purposes of classifying
certain movies as ‘“‘not suitable for young persons’ (less than 16 years of
age). The standards for “lack of suitability for young persons’ were:

(1) Describing or portraying brutality, criminal violence or depravity
in such a manner as to be ... likely to incite or encourage crime or
delinquency on the part of young persons; or

(2) Describing or portraying nudity beyond the customary limits of
candor in the community, or sexual promiscuity or extra-marital or
abnormal sexual relations in such a manner as to be ... likely to
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“ incite or encourage delinquency or sexual promiscuity on the part of
1 young persons or to appeal to their prurient interest.
v . In determining whether a film is “not suitable for young per-

sons,” the Board shall consider the film as a whole, rather than

1 isolated scenes, and shall determine whether its harmful effects

outweigh artistic or educational values such films may have for young
persons.

Films classified by the Board as unsuitable had to be advertised as such by
the motion picture exhibitor, and admission was denied to children under
16 unaccompanied by their parents.

Relying on Burstyn, the Court concluded that the “‘vice of vagueness”’
reflected in these licensing standards was seriously detrimental to the
constitutional rights of the motion picture industry and its fans.

It may be unlikely that what Dallas does in respect to the licensing _of
motion pictures would have a significant effect upon film makers in
Hollywood or Europe. But what Dallas may constitutionally do, $0
may other cities and States. Indeed, we are told that this ordinance is
being used as a model for legislation in other localities. Thus, one who
wishes to convey his ideas through that medium, which of course
includes one who is interested not so much in expression as in making
money, must consider whether what he proposes to film, and how he
proposes to film it, is within the terms of classification schemes such
as this. If he is unable to determine what the ordinance means, he
runs the risk of being foreclosed, in practical effect, from a significant
portion of the movie-going public. Rather than run that risk, he might
choose nothing but the innocuous, perhaps save for the so-called
“adult’’ picture. Moreover, a local exhibitor who cannot afford to risk
losing the youthful audience when a film may be of marginal interest
to adults—perhaps a “Viva Maria”’—may contract to show only the
totally inane. The vast wasteland that some have described in refer-
ence to another medium might be a verdant paradise in comparison.
The First Amendment interests here are, therefore, broader than
merely those of the film maker, distributor, and exhibitor, and cer-
tainly broader than those of youths under 16.

390 U.S. at 683-84. And the fact that the technique for Dallas’ regulation
of film expression was ‘“one of classification rather than direct suppres-
sion” could not save this “system of informal censorship” from constitu-
tional challenge by the film in question, Viva Maria.

An immediate byproduct of City of Dallas was that the movie indus-
ry, acting through its arm, the Motion Picture Association of America
MPAA), developed its own system of film ratings for sex and violence
(which we will examine later in this chapter). Five years later (and sixteen

years after Roth), the Supreme Court, in Miller v. California, 413 US. 15
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(1973), finally settled on the still-prevailing formula about what kinds of
works governments can constitutionally restrict as sexually ‘‘obscene.”
The basic guidelines are

(a) whether the average person, applying contemporary community
standards, would find that the work taken as a whole, appeals to the
prurient interest,

(b) whether the work depicts or describes, in a patently offensive way,
sexual conduct specifically defined by the applicable state law,

(c) and whether the work, taken as a whole, lacks serious literary,
artistic, political, or scientific value.

413 U.S. at 24. Having to satisfy all three of these components to the
constitutional standard in practice now limits government regulation of
movies to those that constitute “hard core pornography”’—about which at
least some of the Justices believe they ‘‘know it when they see it”’ (see
Jacobellis v. Ohio, 378 U.S. 184, 197 (1964)).

An intriguing illustration of how far both the movie and legal worlds
have moved in the five decades since the Burstyn decision was the 1995
movie Priest. This was a story about two priests in Liverpool, England,
one having an affair with the housekeeper, the other having several
homosexual encounters. The movie was distributed in the United States
by Miramax, a division of the long-time leader in family pictures, the Walt
Disney Company. Though New York’s Cardinal O’Connor (and then-
Senator Robert Dole) denounced Priest as an offensive portrayal of the
Catholic clergy, and the Knights of Columbus tried to arrange a boycott of
theaters where the movie was being shown, no one would have dreamed of
the government banning Priest from the screen.

The politics of the First Amendment experienced an intriguing twist
in the 1980s. Until then, the same people—*liberals”’—who had pressed
for governmental regulation of contractual relations also vigorously de-
fended freedom of speech from legal constraints, while their opponents—
“‘conservatives”’—who were fighting for freedom of contract in business
and labor markets also supported governmental controls on speech to
preserve public safety and morality. More recently, though, the question of
what to do about speech that threatens gender and racial equality has
fractured both these left and right coalitions.

In the 1980s, feminist legal scholarship (especially the work of Cather-
ine MacKinnon) sought to reformulate our understanding of the legiti-
mate roles of antipornography law in ways that would both narrow and
expand the constitutional concept of ‘‘obscenity.” Rather than focusing as
Miller did, on works that appeal to prurient interests in sexual practices
that are patently offensive to a community’s moral and religious standards
of appropriate sexual behavior, MacKinnon argued that the law should
target only that sexual content that risks specific kinds of harm to

Cu 1 SEX & VIOLENCE IN ENTERTAINMENT 27

women—their portrayal in violent, degrading, or subordinating sexual
encounters with men. The harm this law would aim at might be inflicted
on the women actually being portrayed in the product (e.g., a pornograph-
ic movie, though not a book), or upon those who were later attacked,
sexually harassed, or otherwise mistreated by the male viewers of the
product. However prurient and offensive these might seem to the commu-
nity, explicit portrayals of egalitarian sexual encounters would be legal-
ized. At the same time, violent pornography against women would not
enjoy constitutional protection even if it did have “serious literary or
artistic value.”

This controversial new theory did have a major influence on the way
the Supreme Court of Canada reformulated that country’s obscenity laws
and upheld them against challenge under Canada’s Charter of Rights and
Freedoms. See R. v. Butler, 89 D.L.R. (4th) 449 (S.C.C. 1992). To make
Canadian obscenity law compatible with the new constitutional right of
“freedom of expression,” Canada’s Supreme Court interpreted the rele-
vant provisions in its Criminal Code as no longer barring all graphic
portrayals of sex. Instead, the sexual episodes had to be either violent,
degrading or dehumanizing to women. (Even then, there would be an
“artistic’’ exclusion from criminal liability.) In the United States, a
number of local governments sought to embody this new intellectual
perspective in their legal ordinances—most prominently Indianapolis. A
city ordinance of the early 1980s placed pornography within the adminis-
tratively and judicially-enforceable bars to discrimination against women.
For this purpose, the law defined “pornography’ as ‘‘the graphic sexually
explicit subordination of women, whether in pictures or in words” in a
variety of ways: women presented as sexual objects who enjoy pain or
humiliation; women who experience sexual pleasure in being raped, tied
up, cut up, or mutilated; women penetrated by objects or animals; women
presented in scenarios of degradation, torture, or hurt, in a context that
makes these conditions sexual. More generally, pornography would consist
of the presentation of women “as sexual objects for domination, conquest,
violation, exploitation, possession or use, or through postures or positions
of servility or submission or display.” The Indianapolis ordinance was
challenged in front of the Seventh Circuit Court of Appeals in American
Booksellers Ass’n v. Hudnut, 771 F.2d 323 (7th Cir. 1985), authored by
Judge Frank Easterbrook.

In the court’s view, the fact that the Indianapolis ordinance excluded
the most graphic depictions of sex as long as women were portrayed as
equals, while deeming pornography to consist in presentation of women as
“enjoying pain, humiliation, or rape” or in ‘“‘positions of servility or
display,” made the law more, not less, constitutionally offensive:

. This is thought control. It establishes an “‘approved” view of
women, of how they may react to sexual encounters, of how the sexes
may relate to each other. Those who espouse the approved view may
use sexual images; those who do not, may not.
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Indianapolis justifies the ordinance on the ground that pornogra-
phy affects thoughts. Men who see women depicted as subordinate are
more likely to treat them so. Pornography is an aspect of dominance.
1t does not persuade people so much as change them. It works by
socializing, by establishing the expected and the permissible. In this
view pornography is not an idea; pornography is the injury.

There is much to this perspective. Beliefs are also facts. People
often act in accordance with the images and patterns they find around
them. People raised in a religion tend to accept the tenets of that
religion, often without independent examination. People taught from
birth that black people are fit only for slavery rarely rebelled against
that creed; beliefs coupled with the self-interest of the masters estab-
lished a social structure that inflicted great harm while enduring for
centuries. Words and images act at the level of the subconscious
before they persuade at the level of the conscious. Even the truth has
little chance unless a statement fits within the framework of beliefs
that may never have been subjected to rational study.

Therefore we accept the premises of this legislation. Depictions of
subordination tend to perpetuate subordination. The subordinate
status of women in turn leads to affront and lower pay at work, insult
and injury at home, battery and rape on the streets. In the language
of the legislature, “pornography is central in creating and maintain-
ing sex as a basis of discrimination. Pornography is a systematic
practice of exploitation and subordination based on sex which differ-
entially harms women. The bigotry and contempt it produces, with
the acts of aggression it fosters, harm women’s opportunities for
equality and rights [of all kinds).”

Yet this simply demonstrates the power of pornography as
speech. All of these unhappy effects depends on mental intermedia-
tion. Pornography affects how people see the world, their fellows, and
social relations. If pornography is what pornography does, so is other
speech. Hitler’s orations affected how some Cermans saw Jews.
Communism is a world view, not simply a Manifesto by Marx and
Engels or a set of speeches. Efforts to suppress communist speech in
the United States were based on the belief that the public acceptabili-
ty of such ideas would increase the likelihood of totalitarian govern-
ment. Religions affect socialization in the most pervasive way. The
opinion in Wisconsin v. Yoder, 406 U.S. 205 (1972), shows how a
religion can dominate an entire approach to life, governing much
more than the relation between the sexes. Many people believe that
the existence of television, apart from the content of specific pro-
grams, leads to intellectual laziness, to a penchant for violence, to
many other ills. The Alien and Sedition Acts passed during the
administration of John Adams rested on a sincerely held belief that
disrespect for the government leads to social collapse and revolution—
a belief with support in the history of many nations. Most govern-
ments of the world act on this empirical regularity, suppressing
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critical speech. In the United States, however, the strength of the
support for this belief is irrelevant. Seditious libel is protected speech
unless the danger is not only grave but also imminent. See New York
Times Co. v. Sullivan, 376 U.S. 254 (1964).

Racial bigotry, anti-semitism, violence on television, reporters’
biases—these and many more influence the culture and shape our
socialization. None is directly answerable by more speech, unless that
speech too finds its place in the popular culture. Yet all is protected as
speech, however insidious. Any other answer leaves the government
in control of all of the institutions of culture, the great censor and
director of which thoughts are good for us.

Sexual responses often are unthinking responses, and the associa-
tion of sexual arousal with the subordination of women therefore may
have a substantial effect. But almost all cultural stimuli provoke
unconscious responses. Religious ceremonies condition their partici-
pants. Teachers convey messages by selecting what not to cover; the
implicit message about what is off limits or unthinkable may be more
powerful than the messages for which they present rational argu-
ment. Television scripts contain unarticulated assumptions. People
may be conditioned in subtle ways. If the fact that speech plays a role
in a process of conditioning were enough to permit governmental
regulation, that would be the end of freedom of speech.

771 F.2d at 328-30.

Another argument by the City was that it wanted to protect actresses

in violent pornographic films from experiencing the harm of sexual
violence depicted in these works. Judge Easterbrook noted that while
government can and should directly target this kind of harmful action by
producers engaged in making the film, this objective clearly could not
justify an ordinance that also banned sexual violence in books. Even with
respect to movies, this argument would not suffice:

The more immediate point, however, is that the image of pain is
not necessarily pain. In Body Double, a suspense film directed by
Brian DePalma, a woman who has disrobed and presented a sexually
explicit display is murdered by an intruder with a drill. The drill runs
through the woman’s body. The film is sexually explicit and a murder
occurs—yet no one believes that the actress suffered pain or died. In
Barbarella a character played by Jane Fonda is at times displayed in
sexually explicit ways and at times shown “bleeding, bruised, [and]
hurt in a context that makes these conditions sexual”’—and again no
one believes that Fonda was actually tortured to make the film. In
Carnal Knowledge a woman grovels to please the sexual whims of a
character played by Jack Nicholson; no one believes that there was a
real sexual submission, and the Supreme Court held the film protect-
ed by the First Amendment. Jenkins v. Georgia, 418 U.S. 153 (1974).
And this works both ways. The description of women’s sexual domina-
tion of men in Lysistrata was not real dominance. Depictions may




